:    WM  r-,.;;:;:;:0/-^--\'l\,:: 


1  7  2  k  2_ 


Digitized  by  the  Internet  Archive 

in  2010  with  funding  from 

CARLI:  Consortium  of  Academic  and  Research  Libraries  in  Illinois 


http://www.archive.org/details/illinoisappellat276illi 


772^2 


m 


\\P/ 

; 


36658 
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SPIEGEL, 


276  I.A.  595 


Appellants. 
Opinion  filed  June  20,  1934 

MR.  PRESIDING  JUSTICE  HALL  BSLXT8RES  THE  OPINION  OF  THE  OOURT. 
Appeils  are  here  being  prosecuted  from  two  judgments 
of  the  Municipal  Court  of  Chicago.  Orders  were  entered  by  the  court 
below,  denying  motions  to  strike  statements  of  claim  filed  in  two 
proceedings  in  that  court  by  Morris  Paper  ^ills,  a  corporation, 
against  Walter  A.  Gatzert  and  Modie  J.  Spiegel  in  the  one  case, 
and  against  .alter  A.  Gatzert  alone  in  the  other.  The  causes  are 
numbered  36658  and  36659,  respectively,  in  this  court.  After  the 
motions  to  strike  the  statements  of  cliim  had  been  denied,  the  court 
below  heard  evidence  on  the  question  of  damages  and  entered  judgment 
for  plaintiff  in  each  case.   Records  and  abstracts  in  each  case 
were  filed  here.   Subsequently,  an  order  was  entered  here  consolida- 
ting the  two  cases  for  this  hearing.  Thereafter,  single  briefs  were 
filed  by  eeoh  of  the  parties  in  the  consolidated  case.  The  questions 
as  to  the  sufficiency  of  the  statements  of  claim  are  substantially 
the  same  in  each  case.  Both  cases  will  be  here  discussed,  and  both 
appeals  governed  by  this  opinion. 

In  case  No.  36658  against  Gatzert  and  Spiegel,  it  is 
alleged  in  substance  that  the  -ction  is  to  recover  damages  arising 
out  of  the  failure  and  refusal  of  defendants  to  purchase  from  the 
plaintiff  upon  demand  certain  municipal  bonds;  that  on  January  37th, 
1928,  plaintiff  purchased  from  the  Gatzert  Company,  an  Illinois 
corporation,  enraged  in  the  business  of  selling  stooks  and  bonds, 
certain  municipal  bonds  and  other  municipal  securities,  which  included 
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among  others,  -35,000  in  principal  amount  of  the  Vi.ll-.ge  of  Oolton, 

Cook  County,  Illinois,  6$  Special  Assessment  No.  38,  Sanitary  & 

.torm  Sewer  Bonds;  that  r>t  the  time  the  bonds  were  purchased,  the 

defendant  Gatzert  was,  and  has  since  been,  the  president  of  the 

Gatzert  Company,  and  a  director  and  stockholder  therein,  and  that 

Modie  J.  Spiegel  was,  and  has  since  been,  a  stockholder  in  the 

Gatzert  Company,  and  has  large  financial  interests  therein;  that 

simultaneously  with  the  purchase  of  such  bonds  and  other  municipal 

securities  from  the  Gatzert  Company,  the  defendants,  Gatzert  and 

Spiegel,  in  order  to  induce  the  plaintiff  to  purohase  the  bonds 

and  securities,  and  in  consideration  of  the  purchase  of  such  bond3 

and  securities  from  the  Gatzert  Company  by  the  plaintiff,  executed 

and  delivered  to  the  plaintiff  a  written  agreement  to  repurchase 

such  bonds  and  securities.  The  alleged  agreement  as  set  forth  in 

the  statement  of  claim  is  as  follows: 

"Chicago,  Illinois 
January  37,  1938 . 

Morris  Paper  Mills, 
jo   Mr.  H.  F,  Leopold,  Pres., 
Ill  West  Washington  Street, 
Chicago,  Illinois 

Dear  Mr.  Leopold: 

We  understand  that  you  are  purchasing  today  from 
Gatzert  Company,  of  Chicago,  am  Illinois  Corporation, 
the  following  securities,  at  the  prices  mentioned  herein: 

#15,000  Gatzert  Co.  Series  «L»,  &Ht   Municipal  Securities 
Trust  Certificates,  due  February  1,  1930,  e  100.90 
plus  accrued  interest; 

$12,000  Gatzert  Co.  Series  ,L«,  6|>,  Municipal  3eourities 
Trust  Certificates,  due  February  1,  1931,  &  101.35 
plus  accrued  interest; 

$   8,000  Gatzert  Co.  Series  »F«  6j»  Trust  Certificates  due 
January  15,  1931,  •  100.00  plus  accrued  interest; 

#13,000  Bristow,  Oklahoma,  Q%,   P-ving  Bonds,  due  'On  or 

before  October  1,  1937'  (Bonds  Eos.  12/37) «  100,00 
plus  accrued  interest; 
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$35,000  Dolton,  Oook  Oounty,  Illinois,  6£,  Spec  Assess. 

Mo.  38,  Sanitary  &   Storm  Sewer  Bonds,  due  Deo.  31, 
1933,  ®  100.00  plus  accrued  interest; 

#23,000  Gatzert  Co.  Series  »R»,  5^,  Munioipal  Securities 
Trust  Certificates,  due  March  1,  1930,  ©  99  plus 
accrued  interest; 

130,000  Gatzert  Go.  Series  »R»,  sH,   Munioipal  Securities 
Trust  Certificates,  due  March  1,  1931,  «  98.64 
plus  accrued  interest. 

In  this  connection,  we  appreciate  the  fact  that  you 
may  at  some  future  date  choose  to  sell  ell  or  any  part  of 
the  above  mentioned  bonds,  only  for  the  mirpose  of  retiring 
at  maturity,  or  of  calling  for  redemption,  all  or  any  part 
of  the  Morris  ^aper  Mills  First,  Gold  6»s,  which  are  due 
serially  April  1,  1928,  to  1936  inclusive. 

If  at  any  time,  Gatzert  Company  will  not  purchase 
from  you  any  of  the  above  bonds  at  prices  satisfactory  to 
you,  then  we,  as  individuals,  do  hereby  agree  that,  uoon 
sixty  days'  notice  given  in  writing,  we  will  purchase* from 
you  any  or  all  of  the  above  bonds,  upon  the  following  basis: 

1.  Series  »L«  G$>,   Municipal  Securities  Trust  Certificates, 
due  lebruary  1,  1930  and  February  1,  1931,  at  the 
original  price,  less  one  half  of  one  per  cent  for  each 
six  months,  or  fraction  thereof  that  has  elapsed  since 
January  37,  1928, 

3.  On  all  other  securities  purchased  herewith  at  the 
original  price,  less  one  half  of  one  per  cent. 

3,  In  any  or  all  cases,  the  re-puBOhase  price  is  to  include 
accrued  interest, 

Yours  very  truly, 

(Sgd, )  Walter  A.  Gatzert 
Modie  J.  Spiegel" 

It  is  alleged  that  shortly  before  January  35th,  1933,  plain- 
tiff, for  the  purpose  of  obtaining  funds  to  retire  at  maturity  or 
call  for  redemption  a  part  of  the  Morris  *aper  Mills  First  Gold  6»s 
then  outstanding,  requested  the  Gatzert  Company  to  repurchase  from 
plaintiff  certain  Municipal"  bonds,  whioh  included  a.mong  others  the 
35,000  of  the  Village  of  Dolton  bonds  hereinbefore  described;  that 
the  plaintiff  offered  to  sexl  such  bonds  to  the  Gatzert  Company  at 
99^,  plus  accrued  interest,  that  being  the  price  at  which  Gatzert  and 
Spiegel  had  agreed  to  repurchase  such  bonds  from  plaintiff;  that  such 
request  for  the  repurchase  of  such  bonds  by  the  atzert  Company  was 
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mad*  to  Walter  A.  Gatzert,  defendant  and  president  of  that  companyj 
that  suoh  request  was  made  in  writing,  and  that  the  Gatzert  Company- 
refused  to  repurchase  any  of  s?id  bonds,  except  two  in  the  amount 
of  |500  each,  which  they  did  purchase  at  99^-,  plus  accrued  interest. 
It  is  further  alleged  that  thereafter  on  June  33nd,  1932,  a  further 
demand  in  writing  was  made  upon  defendants  to  repurchase  the  said 
securities,  but  that  the  defendants  have  failed  and  refused  to  make 
suoh  purchase  to  the  damage  of  the  plaintiff  in  the  sum  of  $'34,000, 
plus  interest,  making  a  total  of  HO, 000, 

In  case  No.  36659  the  allegation  is  similar  to  that  in 
the  former  case  as  to  the  sale  of  bonds  by  the  Gatzert  Company  to 
plaintiff,  and  is  to  the  effect  that  plaintiff  claims  damages  arising 
out  of  the  failure  and  refusal  of  defendant  Gatzert  to  repurchase 
from  plaintiff  upon  demand  and  to  take  and  pay  for  certain  munioipal 
bonds  of  the  Village  of  Dolton,  6$  Special  Assessment,  Sanitary  & 
Storm  Sewer  Bonds,  in  the  amount  of  ; 15,000,  and  Village  of  Dolton 
6$  Special  Assessment,  Sanitary  &   Storm  Sewer  Bonds,  in  the  amount 
of  $10,000,  in  accordance  with   certain  agreements  entered  into 
between  plaintiff  and  said  Gatzert;  that  on  or  about  January  27th, 
1938,  plaintiff  purchased  from  the  Gatzert  Company  $15,000  in 
prinoipal  amount  of  the  Village  of  Dolton  bonds  before  mentioned, 
and  that  plaintiff  thereafter  on  or  about  August  1st,  1928,  purchased 
from  the  Gatzert  Company  #10,000  of  the  Village  of  Dolton  bonds; 
that  at  the  time  plaintiff  purchased  these  bonds  from  the  Gatzert 
Company,  the  defendant  Gatzert  was,  and  has  since  been,  president 
©f  the  Gatzert  Company;  that  simultaneously  with  the  purchase  of 
the  #15,000  Village  of  Dolton  bonds,  and  in  order  to  induce  plaintiff 
to  purchase  the  bonds,  and  as  a  part  of  the  consideration  therefor, 
Gatzert  entered  into  the  following  agreement  with  plaintiff,  to-wit: 

"Chicago,  Illinois 
January  27,  1928 
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Mr,  N.  F.  Leopold, 

111  W.  ftashington  Street, 

Chicago,  Illinois 

Dear  Mr.  Leopold: 

In  oonneotion  with  the  additional  purchase  of 
115,000  Village  of  Dolton,  Cook  County,  Illinois,  6$ 
District  No.  38,  Sanitary  &  Storm  Gewer  Bonds,  due 
aecember  31,  1933,  by  the  Morris  Paper  Mills,  for 
delivery  tomorrow, it  is  understood  th-it  the  same  agree- 
ment applies  as  on  the  original  purchase  of  ^135,000 
bonds  today.  The  price  is  to  be  the  s?me   as  on  the 
other  Dolton  bonds. 

Yours  very  truly, 

(Sgd, )  Walter  A.  Gatzert" 

It  is  alleged  that  simultaneously  with  the  purchase  of  the  $10,000 

Village  of  Dolton  bonds,  as  above  set  forth,  to  induce  plaintiff 

to  make  such  purchase,  and  as  a  part  of  the  consideration  therefor, 

Gatzert  entered  into  the  following  agreement  with  plaintiff: 

"August  1,  1928. 

Mr.  N.  F.  Leopold, 
Morris  Paper  Mills, 
111  West  Washington  Street, 
Chicago,  Illinois 

Dear  Mr.  Leopold: 

In  connection  with  your  purchase  today  of  f 10, 000 
Dolton,  Cook  County,  Illinois,  Qf>   special  Assessment  Bonds 
(Court  Docket  No.  57876,  due  December  31st,  1931,  at  par, 
plus  accrued  interest,  it  is  understood  that  the  same 
confidential  agreement  applies  to  these  securities  as  to 
one  that  is  outlined  in  a  letteT  written  to  you  under  date 
of  January  27th  by  Mr.  M.  J,  Spiegel  and  myself. 

Very  truly  yours, 

(Sgd, )  Walter  A.  Gatzert" 

It  is  further  alleged  by  plaintiff  that  by  the  words  in 

the  letter  of  January  37th,  1928,  ooncerning  the  *15,000  purchase, 

3  for  delivery  tomorrow,  it  is  understood  that  the  same  agreement 

applies  as  on  the  original  purohase  of  ¥135,000  bonds  today,"  applies 

to  the  letter  of  January  37th,  1938,  to  H.  F.  Leopold  concerning 

plaintiff's  purchase  of  £135,000  of  bonds,  signed  by  valter  A. 
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Gatzert  and  Modie  J,  Spiegel  and  hereinbefore  set  forth,  in  so  far 
as  terms  are  concerned,  ?nd  that  the  words  in  the  letter  of 
August  1st,  1938,  that  "it  is  understood  that  the  same  confidential 
agreement  applies  to  these  securities  as  the  one  that  is  outlined 
in  the  letter  written  to  you  under  date  of  January  27th,  signed  by 
Mr.  M.  J.  Spiegel  and  myself,*1     applies  to  the  same  letter  already 
quoted  dated  January  27th,  1928,  and  signed  by  Walter  A,  Gatzert 
and  If*  J.  Spiegel.  In  this  latter  statement  of  claim,  it  is  charged 
that  the  plaintiff,  for  the  same  purposes  hereinbefore  stated,  that 
is,  to  obtain  funds  to  retire  at  maturity  or  call  for  redemption 
part  of  the  Morris  Paper  Mills  First  Gold  6's  then  outstanding, 
verbally  requested  Gatzert  to  repurchase  from  plaintiff  the  bonds 
involved,  and  requested  the  Gatsert  Company  to  repurchase  the  other 
bonds  hereinbefore  referred  to  at  a  price  of  99^,  being  the  price 
that  Gatzert  and  Spiegel  agreed  and  contracted  to  pay  for  the  re- 
purchase of  such  bonds,  and  that  a  request  was  made  to  Walter  A, 
Gatzert  that  he  repurchase  the  bonds  according  to  the  terms  of  the 
alleged  agreements,  and  that  demand  in  writing  was  made  upon  Gatzert, 
the  Gatzert  Company  and  Spiegel,  that  such  bonds  be  repurchased  aa 
agreed,  but  that  each  and  all  of  them  declined  to  mafce  such  repur- 
chase* 

The  motions  to  dismiss  plaintiff's  statements  of  claim 

are  similar,  and  allege  in  substance  that  the  facts  stated  in  these 
statements  of  claim  are  not  sufficient  in  law  to  give  plaintiff  the 
right  to  reoover;  that  the  alleged  agreement  upon  which  plaintiff's 
right  of  action  is  based,  imposes  no  legal  obligation  upon  defendant 
or  either  of  them  to  purchase  the  securities  mentioned,  but  that 
such  agreement  is  and  constitutes  a  mere  independent  voluntary 
offer  on  the  part  of  these  defendants  to  purchase  such  securities 
on  the  terms  stated  herein,  and  is  not  supported  by  a  legal  consider- 
ation; that  the  allegation  in  the  statements  of  claim  that  "in 
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order  to  induce  the  plaintiff  to  purchase  the  said  bonds  and 
securities,  "  •  •  and  in  consideration  of  the  ourchase  of  said  bonds 
and  securities  by  plaintiff,  that  defendants  made  and  executed  these 
written  agreements,"  is  ft  mere  conclusion  of  the  pleader;  that  the 
statements  of  claim  do  not  show  that  the  notioe  and  demand  for 
such  repurchase  made  upon  defendant  and  the  Gatzert  Company  was 
"only  for  the  purpose  of  retiring  at  maturity  or  calling  for  redemp- 
tion bonds  of  said  plaintiff  known  as  First  Gold  6»s  due  serially 
April  1st,  1938  to  1936  inclusive/  or  that  the  proceeds  of  such 
resale  of  bonds  was  to  retire  the  bonds  of  plaintiff  at  maturity; 
that  the  notice  delivered  to  the  Gatrert  Company  and  the  defendants 
respectively  is  not  in  accordance  with  the  terms  of  the  alleged 
contracts  with  defendants,  and  did  not  impose  upon  either  of  them  any 
obligation  to  purchase  the  bonds.  Defendants  position  is  that  the 
motion  to  strike  in  the  Municipal  Court  of  Chicago  is  in  the  nature 
of  «  demurrer,  and  in  their  brief,  quote  Rule  15  of  the  Municipal  Court 
to  the  effect  that  "every  pleading  shall  contain  a  concise  statement 
of  the  ultimate  facts  on  whioh  the  party  pleading  relies  for  his 
claim  or  defense."  Further,  that  "in  order  to  support  the  Judgment, 
in  these  cases,  a  cause  of  action  mm%   be  stated,  and  that  necessarily 
means  every  ultimate  fact  constituting  an  element  in  the  oause  of 
action  must  affirmatively  appear  in  order  to  establish  plaintiff* . 
legal  right  and  title  to  the  recovery  as  evidenced  by  the  judgment," 
They  insist  that  the  letter  set  forth  in  the  statement  of  claim  dated 
January  27th,  1938,  addressed  to  the  Morris  Paper  Mills  and  signed 
by  .alter  A.  Gatzert  and  Modie  J.  Spiegel,  and  the  other  letters 
set  forth  in  the  statements  of  claim  are  unilateral,  and,  therefore, 
impose  no  obligation  upon  the  Morris  Paper  Mills  to  sell  said 
securities  or  bonds  to  the  defendants  at  any  time. 

In  lincaid  v.  Overshiner.,  171  in.  App.  37,  a  similar  situ- 
ation was  presented  to  that  presented  here.  The  court  made  the 
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following  statement  of  fact  with  regard  to  the  contract  sued  on  in 

that  oase: 

H0n  September  15,  1905,  defendants  were  promoting  and 
selling  stook  of  the  Petersburg  Telephone  Company;  Lee  Kincaid 
purchased,  at  the  solicitation  of  defendants,  forty  shares 
of  the  stock  and  paid  the  treasurer  of  the  corporation 
11,000,  that  being  the  par  value  of  the  forty  shares. 

In  order  to  induce  Kincaid  to  buy  this  stook,  the 
defendants  signed  the  following  agreement: 

'We,  the  undersigned,  agree  to  purchase  from  Lee  Kincaid 
at  any  time  he  should  desire  to  sell  to  them  hie  stock  of 
the  Petersburg  Telephone  Company,  subscribed  by  him  this 
day,  at  the  price  at  which  he  pays  for  same,  namely,  Si, 000 
for  forty  shares. 

Dated,  this  15th  day  of  September,  1905. 

E,  B,  Overshiner, 
John  3*  Hurie, 
Henry  S,  Colby. I 
In  the  fore  part  of  1909,  Kincaid  became  indebted  to 
the  Illinois  National  Bank  of  Springfiled,  beneficiary, 
plaintiff,  and  pledged  this  stock  to  it  as  security  for  that 
indebtedness.  In  May,  1910,  Kincaid  filed  his  petition  in 
bankruptcy,  and  George  E.  Keys  was  appointed  trustee  of  his 
estate. 

The  evidence  is  conflicting  as  to  whether  Kincaid  made 
a  demand  upon  defendants  to  comply  with  their  agreement  to 
purchase  this  stock  before  it  was  pledged  as  security,  but 
we  do  not  consider  that  question  as  material. 

On  September  9,  1910,  the  following  notice  was  mailed 
to  defendants  and  duly  received  by  them: 

•Springfield,  111.  Sept. 9,  1910, 
Messrs.  E.  B.  Overshiner,  Jno.  3.  Hurie  and  Henry  H, 

Colby: 
Gentlemen:  -  On  September  15,  1905,  you  signed  a  written 
agreement,  agreeing  to  purchase  from  Lee  Kinoaid,  at  any  time 
he  should  so  desire,  the  forty  (40)  shares  of  the  capital 
stock  of  the  Petersburg  Telephone  Company  at  the  price  which 
he  paid  for  the  seme  in  reliance  uoon  your  agreement,  aamely, 
one  thousand  (01,000)  dollars. 

The  undersigned,  and  each  of  them,  have  elected  to  sell 
said  stock  to  you  and  to  have  you  purchase  the  same  at  s?.id 
price.  You  may  obtain  the  stock  by  calling  uoon  the  under- 
signed, George  E,  Keys,  Trustee,  upon  payment  of  the  said 
purchase  price  of  one  thousand  (ftl,000)  dollars. 

The  undersigned,  and  each  of  them,  will  execute  and 
deliver  to  you  any  and  all  transfers  and  assignments  that  may 
be  necessary  and  proper  to  fully  vest  the  title  of  stock  in 
you. 

Kindly  let  this  have  your  immediate  attention,  and  oblige, 

Yours  respectfully, 
Lee  Kincaid, 

George  E.  Keys,  Trustee  of 
the  Estate  of  Lee  Kincaid, 
Bankrupt • 

Illinois  actional  Bank, 
„  t„   .   ,_  By  H.  M.  Merriam,  Cashier. 

Said  bank  nolds  said  stock  as  collateral, « 
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Suit  was  Instituted  in  the  Circuit  Court  of  Menard 
County  against  Overshiner,  Hurie  and  Colby,  and  a  judgment  was  entered 
against  them  for  ?;1,037.50  and  costs,  whioh  judgment  was  affirmed 
by  the  Appellate  Court.  The  Appellate  Court  made  the  following 
observation  in  its  opinion  as  to  the  defense  urged  in  that  case: 

"Defendants  contend  that  the  written  agreement  of 
September  15,  1905,  was  without  consideration;  that  it  is 
unilateral;  that  action  thereon  is  barred  by  the  five  year 
statute  of  limitations;  that  the  agreement  was  a  personal 
one  to  Kincaid,  and  waa  not  a  matter  of  assignment,  and  no 
recovery  can  be  had  thereon  for  the  use  of  any  other  person; 
and  that  before  bringing  this  action  it  wag  necessary  that 
the  shares  of  stock  be  tendered  by  the  plaintiff  on  demand 
for  payment.   Upon  all  of  these  contentions,  prooositions 
of  law  were  submitted  by  defendants  to  the  trial" court  and 
refused  by  it. 

Upon  the  contention  that  the  agreement  w-->a  without 
consideration.  It  was  unneeessary  that  any  consideration 
for  the  undertaking  should  pass,  or  be  a  benefit  to,  the 
defendants;  they  were  officers  or  directors  in  the  corpora- 
tion and  promoting  it,  and  the  promise  to  purchaee  this 
stock  by  defendants  was  part  of  the  original  undertaking  by 
Kincaid  and  the  consideration  therefor  w?a  received  by  and 
passed  to  the  corporation  which  defendants  were  then  promoting, 
and  this  was  sufficient  consideration  for  their  agreement  to 
purchase  of  date  September  15. 

On  the  contention  that  the  agreement  is  unilateral  and 
lacks  mutuality.  If  this  agreement  was  the  sole  transaction 
between  plaintiff  and  defendants  this  contention  might  be 
well  founded,  but  the  original  purchase  of  the  stock  by  Kincaid 
and  the  rritten  agreement  by  defendants  were  part  of  one 
transaction,  and  even  though  the  written  agreement  considered 
alone  lacks  mutuality,  this  will  not  necessarily  defeat  an 
action  thereon.   Where  a  unilateral  oontract  has  been  performed 
by  one  party  and  the  consideration  for  its  execution  has  been 
received  by  the  other  party,  the  party  who  has  performed  may 
insist  on  the  fulfillment  of  the  contract.  Plumb  v.  Campbell, 
129  111.  101;  ieyferth  v.  0.  &   9«  R.  H.  Co.  sTTTil.  487 ,* 

In  Seyferth  v.  G.  &  3.  R.  R.  Co..  217  111.  483,  cited 
above,  a  bill  was  filed  in  the  Circuit  Court  of  «enard  County  by 
3eyferth  to  enjoin  the  railroad  company  from  going  on  his  land. 
From  the  statement  of  facts  made  by  the  Appellate  Court  of  the  4th 
District,  from  which  an  appeal  was  taken  to  the  Supreme  Court,  and 
which  statement  of  facts  was  adopted  by  the  Supreme  Court,  it  apoe-rs 
that  Seyferth,  in  consideration  of  1.00,  had  delivered  to  the  rail- 
road company  a  written  contract  by  which  Seyferth  gave  an  option  to 
the  railroad  company  to  purchase  certain  land  at  a  price  named, 
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and  the  right  of  the  railroad  oompany  to  enter  upon  the  land.  The 
instrument  was  signed  by  Seyferth  and  his  wife,  but  the  consideration 
of  1900  was  not  paid.  After  the  execution  of  the  instrument,  the 
$1.00  consideration  was  subsequently  tendered  to  the  complainant 
Seyferth,  who  declined  to  take  it.  Upon  the  railroad  company  attempt- 
ing to  take  possession  of  the  land  in  question,  Seyferth  filed  the 
bill  for  injunction  named.   Upon  a  hearing,  the  bill  was  dismissed, 
and  on  appeal  to  the  Appellate  *ourt,  the  judgment  of  the  Circuit  Court 
was  affirmed,  and  as  stoted,  on  appeal  to  the  Supreme  Court,  the 
Appellate  Court  was  affirmed.   It  was  insisted  by  the  complainant 
ieyferth  in  the  court  below  and  in  the  Appellate  and  Supreme  Court 
that  the  instrument  executed  was  unilateral,  and  that  there  was  no 
consideration  for  its  execution.   In  passing  upon  this  question, 
the  Supreme  Court  said: 

"We  might  further  add  that  it  is  now  universally  held 
that  a  written  agreement  to  convey  land,  at  the  option  of 
the  proposed  vendee,  within  a  given  time  and  at  a  certain 
price,  if  made  upon  a  sufficient  consideration,  with  full 
knowledge  on  the  part  of  the  person  extending  the  option 
that  he  is  bound  and  the  other  is  not,  is  such  a  contract, 
though  lacking  mutuality,  as  will  be  enforced  in  equity, 
where  the  party  holding  the  option  signifies  his  acceptance 
within  the  time  limited  upon  the  terms  as  stated:  and  »s 
is  said  in  Guyer  v.  Warren,  175  111.  328,  'where  the  one 
holding  a  Duyer's  option  makes  his  selection  to  purchase, 
and  tenders  the  amount  agreed  to  according  to  the  terms 
of  tue  contract,  it  is  the  duty  of  the  seller  to  accept 
the  price  and  execute  a  deed  to  the  purchaser  for  the 
property.  ***  Such  contracts  are  perfectly  valid,  and  it 
is  now  well  settled  that  a  court  of  equity  may  decree  a 
speoifio  performance  of  them, «  -  citing  Watts  v,  Keller.  56 
rea.  Rep,  l,"  — — — # 

The  allegations  in  the  statements  of  claim  are  that  the 
several  agreements  made  between  plaintiff  and  the  defendants  were 
made  simultaneously  with  and  as  a  part  of  the  consideration  for  the 
purchase  of  these  securities  from  the  aatzert  Company,  and  that  the 
funds  to  be  derived  from  the  sale  of  these  securities  were  to  be 
used  for  the  purposes  stated  in  the  agreements.  The  defendants  by 
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their  motions  to  strike,  whioh  are  in  the  nature  of  demurrers,  admit 
the  truth  of  these  allegations.   N  hold  that  the  agreements  were 
not  unilateral,  snd  that  there  was  no  failure  of  consideration.   The 
judgment  of  the  Municipal  Court  in  this  case,  Mo.  36658,  is  affirmed, 

AFFIRMED, 
WILSOff  AND  HEBEL,  JJ.  CONCUR. 
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MORRIS  PAPEI  MILLS,  a 
corporation. 


Appellee, 


APPEAL  FROM 

MUNICIPAL  COfRT 


v. 


WALTER  A.  QATZSRT, 

Appellant  • 

Opinion  filed  June  20,  1934 


OF  CHICAGO, 


^Qr2^ 


MR.  PRESIDING  JUSTICE  HALL  DELIVERED  THE  OPINION  OF 
THE  COURT, 

This  case  is  governed  by  the  opinion  in  oase  No. 
36658,  and  the  judgment  of  the  Municipal  Court  is  affirmed. 

AFFIRMED, 


WILSON  AND  HEBEL,  JJ.  CONCUR, 
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JAMES  h.  MoQUMY,   doing  bartlness  as 

Me^UEENY»S   INV£3TICAT*itf  AGENCY, 

Appellant, 


APPEAL  FROM' 


0HAHLB3  S.   DENEEN, 


Appellee, 


MUNICIPAL  COURT 
OF  CHICAGO. 

2  76  I.A.  5 


Opinion  filed  June  20,  1934 
MR.  PRESIDING  JUSTICE  HALL  DELIVERED  THE  OPINION  OF  THE  COURT. 
This  is  an  appeal  by  plaintiff  from  a  judgment  of  the 
Municipal  Court  of  Chicago  against  the  plaintiff  for  costs  in  a  suit 
for  moneys  alleged  to  be  due  plaintiff  for  services  rendered  by  his 
investigating  agency  in  a  political  campaign  and  an  election.  The 
suit  as  originally  begun,  waa  against  the  defendant,  Charles  s. 
Deneen,  and  Jacob  D.  Allen  and  Harry  E.  Hoff.  Subsequent  to  the 
filing  of  the  suit  in  the  Municipal  Court,  an  order  of  dismissal  was 
entered  as  to  Allen  and  Hoff, 

Thereafter,  an  amended  statement  of  claim  was  filed  wherein 
plaintiff  charges  "that  defendant,  Charles  S.  Deneen,  was  engaged  end 
interested  in  a  political  campaign  being  carried  on  in  Cook  County^ 
and  was  a  member  of  an  unincorporated  political  corporation  called  the 
Deneen  Group,  or  the  National  Hepublioan  Party,  and  at  said  time 
maintained  headquarters  in  the  Morrison  Hotel  in  the  City  of  Chicago, 
Illinois;  that  prior  to  the  first  day  of  April,  1938,  the  defendant  ' 
as  a  member  of  said  organization  employed  the  plaintiff  to  furnish 
men  to  guard  Senator  Charles  3.  Deneen  and  John  A.  Swanson,  who  was 
then  a  candidate  of  State's  Attorney,  and  to  guard  the  headquarters 
of  said  defendant  in  the  Morrison  HoteJ,  Chicago,  Illinois,  during 
the  campaign  preliminary  to  April  loth,  1928,  at  which  time  a  primary 
election  was  held,  and  that  the  defendant  agreed  to  pay  to  the  plain- 
tiff the  sum  of  US   per  day  for  the  plaintiffs  services  and  the  sum 
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of  ,12  per  day  for  the  services  of  e::ch  man  furnished  by  the  plain- 
tiff to  the  defendant  and  the  cash  expenses  incidental  to  the 
performance  of  said  services,  covering  car  fare,  taxicab  bills, 
telephone  calls,  newspapers,  gasoline,  oil  and  auto  storage  for 
senator  Deneen's  c,r,  and  that  the  plaintiff,  pursuant  to  said 
employment,  provided  and  furnished  the  services  of  men  and  performed 
servioes  himself  as  follows: 

IHPI   ofTmen  tis^^s^^/?  «*   -130.00 
Deneen,  11  days  ©  #13  per  day  each  °narles  3*       ._ .  nn 

1  wrisrar^-r.^^V/.v  Z'Z 

That  the  plaintiff  paid  for  carf-re,  taxlcabs. 
telephone  calls,  newspapers,  gasoline,  oil  and 
auto  storage  for  Senator  Oeneen's  cer,'  the  sum  of       37,6Q 

making  a  total  sum  for  the  services  aforesaid  of      $649.60 
which  the  defendant  agreed  to  pay  to  the  plaintiff,  and  which  is 
past  due  and  unpaid. 

Plaintiff  further  alleges  that  on  April  loth,  1928,  the 
defendant  as  a  M.  of  said  organisation,  employed  the  olaintiff 
and  the  plaintiff  agreed  to  furnish  men  to  check  up  certain  pre- 
cincts in  the  primary  election  of  April  loth,  1938,  where  the  ballots  . 
were  not  being  properly  counted,  or  were  late  in  being  returned  to 
the  Board  of  Election  Commisaloners.  and  that  at  the  soeoisl  instance 
and  request  of  the  defendant,  the  plaintiff  furnished  84  men  who 
checked  up  on  said  precincts,  and  the  defendant  agreed  to  pay  to  the 
Plaintiff  for  the  services  of  said  men  ,18  each,  or  .  total  sum  of 
&.008.0O,  which  t,   past  due  and  unpaid;   that  prior  to  the  10th  day 
of  April,  1938.  and  in  the  month  of  April,  1938,  the  defendant  as  . 
member  of  said  organisation  employed  the  plaintiff,  and  the  plaintiff 
agreed  to  furnish  men  to  guard  certain  poliing  -.laoes  at  the  primary 
elections  held  on  April  loth,  1938.  m  the  following  w-rd,  and 
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preoinote  in  the  City  of  Chicago  and  in  the  City  of  Cicero,  Cook 

County,  Illinois,  to  wit: 

36th  Ward  of  Chicago,  64  men  in  30  precincts 

37th  lard  of  Ohio  go,  33  men  in  16  precincts 

34th  Ward  of  Chicago,  63  men  in  31  peroincts 

39th  Ward  of  Chicago,  54  men  in  37  precincts 

and  in  the  City  of  Cicero,  to  wit:  88  men  in  44  precinOts;  that 
the  plaintiff,  pursuant  to  said  request  employed  said  men,  and  the 
defendant  agreed  to  pay  to  the  plaintiff  for  the  servioes  of  said 
men,  the  sum  of  $12   per  day  each;  that  the  total  number  of  men 
employed  was  300  men  for  one  day  each,  making  a  total  which  the 
defendant  agreed  to  pay  to  the  plaintiff  of  #3, 600,  which  is  past 
due  and  unpaid;  that  in  the  month  of  April,  1938,  defendant  as  a 
member  of  said  organization  employed  the  plaintiff  and  the  plaintiff 
agreed  to  furnish  men  to  guard  the  ballots  in  the  County  Clerk's 
office  and  the  Election  Commissioner's  office  and  the  vaults  on 
the  3^  floor  of  the  City  Hall  after  the  primary  eleotion  of  April  10, 
1928,  and  from  April  10th,  1928,  to  May  31st,  1928;  that  the  defend- 
ant agreed  to  pay  the  plaintiff  for  the  services  of  such  men  the 
sum  of  110  per  day  each;  that  the  plaintiff  at  the  request  of  the 
said  defendant,  and  pursuant  to  said  employment,  furnished  men  to 
guard  said  ballots  and  vaults  as  aforesaid  from  April  10th,  1928,  to 
May  31st,  1928;  that  the  men  so  furnished  worked  in  shifts  of  eight 
hours  each  covering  the  24  hours  of  each  day;  that  the  plaintiff 
furnished  to  the  defendant  six  men  to  guard  the  ballots  in  the 
County  Clerk's  office,  six  men  to  guard  the  ballots  in  the  Election 
Commissioners'  office,  and  six  men  to  guard  the  vaults  on  the  3| 
floor  of  the  City  Rail,  for  a  period  of  51  days,  and  in  addition 
thereto,  furnished  six  men  on  April  10th,  1928,  for  one  shift  each 
to  guard  the  vaults  on  the  3£  floor  of  the  City  Hall;  that  the  defend- 
ant agreed  to  pay  the  plaintiff  for  the  services  of  said  men  the 
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sum  of  $9,340.00,  which  La  past  due  and  unpaid;  that  prior  to  the 
10th  day  of  April,  1938,  the  defendant  as  a  member  of  said  organisa- 
tion omployed  the  plaintiff  and  the  plaintiff  agreed  to  furnish  men 
to  guard  the  polling  places  at  the  primary  election  to  he  held 
April  10th,  1938,  in  oertain  country  towns  and  districts  in  Cook 
Oounty,  Illinois,  as  follows: 

™X£0,m8hlp  *2  s  J»  I  «.**}■*. 

o„_.  „  m .  .  *  ffisn  in  3  distriots 

Proviso  Township  r  m*_  <„  *  m*Z7T2 

Riverside  7  en  in  3  districts 

sasy T™  =  - '  ssss- 

m-uA_v,+  '  «■    ,  ,  4  men  in  2  distriots 

SSGKThSSS iP  J2  *«*  in  5  districts 

Bremen  Township  %   J!£  J?  !  Preo^cts 

Oalumet  !  fflen  *n  ?  Precincts 

vi v  »I~  -p    *.*  4  men  I*  S  districts 

Elk  ^rove  Township  4  men  in  P  ^a+tJ)!*. 

Hanover  7own«»hin  ?     .  *  districts 

Lavdln  riZaS?iP  4  men  in  2  districts 

Maine  W^h?iP  2  men   **  *  Patriot 

J^w  jJZ!"?  P  «  4  fflen  in  2  districts 

f  1LI  t   TownshiP  3  men  in  1  district 

Lyons  Tov?n3hip  14  men  ^  *  gggjgj, 

and  at  the  s,me  time  also  agreed  to  pay  to  the  plaintiff  the  sum  of 

m   Per  day  for  each  man  so  employed;  that  the  plaintiff  employed 

134  men  for  said  purpose  who  performed  the  services  in  accordance 

with  said  agreement  between  the  plaintiff  and  the  defendant,  and  the 

defendant  agreed  to  pay  the  plaintiff  for  the  services  of  said  men 

the  sum  of  1,488.00,  and  in  addition  thereto,  train  fares,  bus 

fsrea.  c9b  fares  and  telephones  for  said  ajen  amounting  to  $87.41, 

making  a  total  which  the  defendant  agreed  to  pay  to  the  plaintiff  for 

the  services  and  expenses  of  •»**  fflen  of  3l.675.41.  which  is  past 

due  and  unpaid;  that  the  total  amount  which  the  defendant  agreed  to 

pay  the  plaintiff  for  the  foregoing  services  ana  the  sum  of  ;16,073.01; 

that  there  was  Paid  to  the  plaintiff  on  account  of  said  services 

the  sum  of  4,700.00  in  payments  as  follows: 

June  30,  1938 *i  nnn  nn 

Oct.  39,  1938  ..J"'''  *i'2S2#22 

>eo.  33,  i*38 :::::;  $83 
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leaving  a  balance  due  on  December  22,   1938,  from  the  defendant  to 
the  plaintiff  of  .11,373,01,  whioh  s-id  sum  the  defendant  agireed  to 
pay  the  plaintiff  and  whioh  gald  aum  is  now  past  due  and  unpaid; 
that  the  plaintiff  has  often  requested  the  defendant  to  pay  the 
said  sum,  and  th-t  the  defendant  has  failed  so  to  do;  that  there  is 
now  due  and  owing  from  the  defendant  to  the  plaintiff  the  sum  of 
ill, 373.01,  together  with  interest  thereon  at  the  rate  of  5$  per 
annum  from  the  33nd  day  of  December,  1928."   In  brief,  plaintiff 
states  his  case  as  follows:  that  the  defendant  was  liable  to  pay 
plaint  iff* s  claim  because  he  was  a  member  of  an  unincorporated 
foluntary  association  known  as  the  National  Republican  Party, of 
Cook  Dounty,  the  Qeneen  group,  and  that  as  a  member  of  the  group 
named  -  if  he  was  such  a  member  -  he  either  employed  plaintiff  or 
ratified  such  employment* 

The  theory  of  the  defense  is  that  the  National  Republican 
Party  of  Cook  County  was  a,  voluntary  unincorporated  association, 
not  for  profit;  that  a  member  of  such  voluntary  association  is 
liable  only  for  such  obligations  of  the  association  as  such  member 
himself  contracted,  or  which  he  expressly  or  impliedly  authorized 
or  ratified;  that  mere  membership  in  the  association  did  not  render 
a  defendant  liable  for  the  debts  of  the  group;  that  in  this  case, 
defendant  Deneen  did  not  himself  employ  the  plaintiff,  as  alleged  in 
the  statement  of  claim  to  render  any  of  the  services  for  which 
Plaintiff  sues;  that  defendant  did  not  expressly  or  impliedly  author- 
ize anyone  else  to  employ  the  plaintiff,  nor  did  he  ratify  the 
employment  of  plaintiff;  tn»t  the  defendant  had  no  knowledge  or  infor- 
mation as  to  whether  or  not  the  plaintiff  rendered  any  of  the  services 
for  which  defendant  sued,  and  that  the  defendant  did  not  render  any 
of  the  alleged  services,  and  that  if  such  services  were  rendered,  as 
alleged,  there  was  no  legal  proof  offered  upon  which  a  finding  for 
plaintiff  could  have  been  made  and  that  the  proof  tendered  by  plain- 
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tiff  as  to  the  Merit  of  his  claim  *M  rejected  by  the  trial  court, 

James  H.  Mo^ueeny,  plaintiff,  testified  in  substance 
that  he  had  certain  negotiations  with  the  National  Republican 
Party,  or  the  Deneen  group,  prior  to  April  10th,  1938,  and  that  his 
first  negotiations  were  with  a  Mr.  Allen  at  the  headquarters  of  the 
Rational  Republican  Party  in  the  Morrison  Hotel  in  Chicago,  and  that 
there  were  present  at  this  meeting  Jacob  D,  &11 en  and  ^olomon  P, 
^derick;  that  at  that  meeting  Allen  s?id  to  him,  *ft  will  need  you, 
and  you  will  keep  yourself  available  for  an  immediate  call;"  that 
a  day  or  two  after  the  meeting  last  referred  to,  Mc-iueeny  met  Allen 
sgain  at  the  Morrison  Hotel,  and  that  Allen  said,  "The  first  thing  I 
want  you  to  do  is  to  send  over  here  a  good  man  to  watch  the  head- 
Quarters  to  keep  the  people  out  of  the  office  that  have  no  business 
there;"  that  he,  Allen,  expected  some  trouble,  and  said,  "We  want  a 
good  man.  Have  him  report  here  to-morrow  morning  at  8  o'clock;" 
that  he,  plaintiff,  sent  a  man  to  the  headquarters  referred  to,  and 
that  this  nan  worked  there  for  10  days  prior  to  April  10th,  1938; 
that  at  the  meeting  last  referred  to,  the  plaintiff  told  Alien  that 
his  charge  would  be  $10.00  per  day  per  man,  together  with  this  man's 
expenses,  and  that  Allen  said,  "All  right,  have  him  report  to  me  in 
the  morning  at  8  o'clock;"  that  he,  plaintiff,  talked  with  Alien 
about  having  men  go  about  with  Senator  Deneen,  and  that  about  the 
first  of  April  plaintiff  had  a  conference  with  ^llen,  et  which 
Senator  Deneen  was  present,  and  at  that  meeting  Alien  said,  "I  want 
you  to  get  a  good  man  and  a  chauffeur  and  yourself  to  go  with  the 
Senator.  As  you  know,  his  home  has  been  bombed,  and  there  is  fear 
of  personal  violence,  I  have  talked  it  over  with  the  Senator  and  he 
is  here  now;B  that  Senator  Deneen  was  in  an  adjoining  room,  and 
that  he,  the  Senator,  took  no  part  in  the  conversation,  but  that 
after  his  talk  with  Allen,  plaintiff  stepped  into  an  adjoining  room 
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and  that  Senator  Oeneen  said  t  ;  him,  "I  want  you  to  oome  with  me 
Mc.^ueeny,  *nd  one  of  your  men  ?nd  a  driver; "that  the  plaintiff 
furnished  a  man  to  drive  the  cnr,  and  that  he  drove  Senator  Deneen 
about  for  a  weak  or  10  days,  and  that  the  plaintiff  was  with  them 
almost  every  day;  that  at  a  meeting  between  Senator  Deneen,  Allen 
and  himself,  Allen  said,  "This  will  be  the  usual  snd  customary 
charge  of  10*00  per  day  and  whatever  expenses  are  necessarily  in- 
curred, "  and  that  the  plaintiff  told  Allen  his  services  would  be 
worth  #15,00  per  day.  Plaintiff  testified  that  in  another  conversa- 
tion had  with  Allen,  Allen  said,  "I  want  one  of  your  men  to  go  with 
Judge  Swanson, rt  and  that  plaintiff  furnished  a  man  who  was  with 
Judge  Swanson  for  4  days,  and  that  plaintiff  told  Alien  that  he  would 
charge  the  usual  and  customary  rate  for  the  services  of  this  man; 
that  plaintiff  furnished  two  men  who  drove  with  Senator  Deneen  to 
and  from  political  meetings  in  the  city  of  Chicago  and  Cook  County, 
that  the  money  for  their  expenses  waa  paid  to  the  amount  of  37.60, 
that  the  total  amount  of  services  and  expenses  in  connection  with 
the  men  assigned  to  Senator  Deneen  and  Judge  Swanson,  also  the 
guards  at  the  Morrison  Hotel,  amounted  to  #640.60;  that  he,  Allen, 
wanted  men  to  guard  the  different  polling  places  throughout  Chicago 
and  the  country  towns,  and  that  Allen  stated  that  plaintiff  would 
have  to  take  that  matter  up  with  Mr.  Thomas  J.  Healy,  and  that  after 
Allen  had  a  conversation  with  Mr.  Healy,  Allen  stated  to  the  witness 
that  they  needed  men  to  guard  the  polis  at  various  polling  places. 
Plaintiff  here  exhibited  a  memorandum  which  he  claimed 
was  drawn  by  Thomas  J.  Hesly  and  presented  to  him  upon  whieh  the 
following  was  noted:  "Jan.  12,  1933,  all  26  Ward,  All  Cicero,  37 
Pre,  29  Ward,  all  24  Ward  and  27  Ward."  The  witness  further  testi- 
fied that  he  was  told  by  Allen  and  Healy  to  put  two  men  in  the 
precincts  noted  in  this  memorandum. 
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Plaintiff,  produced  a  memorandum  which  was  admitted  in 
evidence,  which  the  witness  said,  indicated  certain  preoincts  in 
other  w^rds  in  whioh  plaintiff  testified  Mr.  Healy  and  Mr.  Allen 
told  him  to  place  men  on  election  day.  The  witness  further  testi- 
fied in  substance  that  thereafter  approximately  500  men  were 
assembled  in  the  Morrison  Hotel,  but  that  neither  Mr.  Allen,  Mr. 
Deneen  nor  Mr.  doff  were  present  at  th^t  time;  that  on  the  10th 
day  of  April,  1938,  he  had  a  conversation  with  Mr.  Allen,  Senator 
Deneen  and  Haryy  Hoff  at  the  Morrison  Hotel,  and  that  at  that 
meeting  Senator  Deneen  said,  "I  want  you  to  get  busy  right  away  and 
get  all  the  men  you  can  and  get  them  to  the  Eleotion  Commissioners, 
In  certain  precincts  they  are  holding  back  the  returna,  and  I  want 
to  send  men  out  there  and  bring  these  returns  in;"  that  Senator 
Deneen  said,  HCome  with  me  at  once  to  the  Election  Oommissioners, 
we  are  going  there  now.  As  soon  as  those  ballots  are  in,  I  want 
you  to  assign  men  to  guard  the  ballots  in  the  vaults  in  the 
Eleotion  Commissioners  office  until  this  election  is  settled,  and 
that  the  important  thing  now  is  to  get  these  precincts  in  that  are 
holding  out;"  that  the  plaintiff  Senator  Deneen,  A.  8zarneckl,  Eterry 
Hoff  and  other  persons  then  proceeded  to  the  Board  of  Eleotion  Com- 
missioners, and  that  Senator  Deneen  there  said  to  Judge  Jarecki, 
"I  want  policemen  to  bring  in  these  precincts.  They  are  holding  out 
the  returns  in  certain  democratic  precincts  in  the  southside  wards," 
and  tbst  Judge  Jarecki  stated  to  Senator  Deneen,  •»  e  havenft  enough 
policemen  there,"  and  tha  Senator  Deneen  said,  "Get  them",  and  that 
Senator  Deneen  said  to  the  witness,  "You  stay  here  and  get  your  men 
over  here  as  fast  as  you  can,  and  send  a  man  with  eaoh  one  of  these 
policemen.  As  soon  as  your  men  come  here,  send  a  man  out  with  each 
of  the  police  officers,  and  where  the  precinots  are  already  counted 
and  they  are  holding  the  returns  back,  demand  that  these  precincts 
be  brought  in  to  the  Board  of  Election  Commissioners;"  that  at 
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that  meeting,  Deneen  also  said  to  plaintiff,  "Hoff  will  have  direct 
charge  of  the  work,  you  keep  in  touch  with  Hoff  and  take  directions 
from  Hoff,"  and  that  by  midnight  of  said  day,  plaintiff  had  collected 
together  about  84  men,  and  had  sent  them  out  to  the  different 
precincts,  with  directions  that  they  report  back  to  the  plaintiff  at 
the  Election  Commissioners  Office. 

Memoranda  purporting  to  show  the  names  of  the  men  employed 
in  the  work  referred  to  and  their  places  of  assignment,  were  offered 
in  evidence,  to  which  offer  the  court  sustained  an  objection  upon 
the  theory  that  there  had  been  no  proof  that  any  of  these  men  had 
performed  the  services  suggested  by  the  witness.  The  witness  stated 
that  after  these  men  had  performed  the  services  claimed,  they 
returned  to  him  and  rendered  an  account  of  their  services  and  the 
time  employed,  and  that  he  made  entries  thereof  on  certain  sheets 
of  paper. 

The  plaintiff  offered  in  evidence  certain  sheets  purport- 
ing to  show  amounts  paid  out  by  him  on  account  of  the  expenses  of 
these  various  persons  who  are  alleged  to  have  been  employed,  to 
which  objection  was  made  and  sustained  upon  the  ground  that  there 
was  no  testimony  offered  to  support  this  alleged  account  or  to 
support  plaintiff's  contention  that  the  men   actually  worked.  The 
witness  had  previously  stated  that  the  original  sheets  purporting  to 
contain  memoranda  of  the  servidea  of  various  men  alleged  to  have  been 
employed  under  the  claimed  contract  with  the  defendant  had  been 
destroyed,  but  that  the  lists  offered  were  copies  of  the  originals. 
The  witness  offered  testimony  to  the  effect  that  he  had  sent  bills 
to  Thomas  J.  Healy  for  the  alleged  services  of  his  men,  to  which 
objection  was  made  by  the  defendant  oeneen,  and  sustained  by  the  court. 
Plaintiff  offered  the  following  letter,  alleged  to  have  been  written 
by  the  defendant,  which  was  received  in  evidence. 
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"January  13  M.  H« 

UNITED  STATES  SENATE 

Committee  on  the  Judioiary 

April  13,  1938, 

Mr.  Jas.  H.  Mogueeny, 

Suite  600,  17  N.  La  Salle  St., 

Chicago,  Illinois 

My  Dear  Mr.  Mogueeny: 

I  was  so  busy  in  Chicago  th~t  I  did  not  have  an 
opportunity  to  answer  my  mail.  I  do  not  think  I  spoke 
to  you  about  your  letter  when  I  was  there.  I  read  it, 
however,  and  conferred  with  others  about  it.  I  was 
pleased  with  the  work  you  did  during  the  campaign. 
Some  time  after  Congress  adjourns  I  shall  be  pleased 
to  see  you  and  talk  with  you  about  certain  conditions 
in  Chioago. 

Yours  very  truly, 

(Signed)  0,  3.  Deneen" 

Plaintiff  further  testified  that  on  April  loth,  1928, 

Senator  Deneen  called  the  witness  on  the  telephone  at  about  9 

o'clock  in  the  morning  and  that  the  Senator  said,  "I  have  ^ust  got 

in  from  Washington,  and  I  am  going  over  to  that  funeral  in  the  20th 

Ward,  and  I  want  you  and  your  men  to  come  with  me,  the  same  men 

that  have  guarded  me  during  this  campaign.  I  don't  expect  any 

trouble,  but  this  is  a  stronghold  of  the  Slier  faction.  I  don't 

have  to  tell  you  what  the  30th  Ward  is,  but  I  want  you  and  your 

men  to  meet  me  at  the  Union  League  Club  at  about  1  o'clock  P.M." 

to  which  the  witness  testified  he  answered,  "All  right,  Senator, 

we  will  be  there."  Plaintiff  testified  that  at  that  time  Senator 

Deneen  said,  "Have  you  put  in  your  bill  for  the  work  you  have  done 

for  us?"  and  that  plaintiff  answered  that  he  had,  and  that  the 

Senator  then  said,  "Well,  does  that  include  the  time  with  met" 

to  which  the  witness  answered,  "Yes,"  and  that  the  Senator  then  said, 

"That  is  all  right,  in  case  you  had  not,  you  could  send  that  bill 

to  me  direct."  The  plaintiff  further  testified  that  the  work 

referred  to  had  to  do  with  the  services  rendered  to  Senator  :)eneen 

personally. 
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There  was  offered  and  received  in  evidence  on  behalf  of 

plaintiff,  the  following,  purporting  to  be  a  copy  of  a  letter  sent 

by  plaintiff  to  defendant: 

"January  13th  M.  H. 

April  38,  1928. 

Honorable  Chas.  3.  Deneen, 
U,  S.  Senator, 
Washington,  D.  0. 

Dear  Senator: 

Find  enclosed  herewith  copy  of  my  report  to  Mr. 
a.  R,  Brunker,  who  is  the  gentleman  that  I  was  talking 
to  you  about.  I  thought  you  might  like  to  know  what  was 
accomplished  on  election  day  through  Mr.  Brunker' a  aid, 
so  I  am  enclosing  ft  copy  of  my  report  to  him. 

The  evidence  we  obtained  through  the  men  put  out 
by  Mr.  Brunker  and  myself  was  appalling  and  I  think 
sufficient  evidence  was  obtained  in  the  30th,  34th,  36th 
and  37th  Wards,  which,  if  worked  up,  would  be  all  almost 
sufficient  to  throw  the  vote  out  in  these  Wards  in  their 
entirety. 

In  addition  to  the  matter  that  we  handled  for  Mr. 
Brunker,  Mr.  Thomas  J.  Healy  had  us  to  handle  different 
bad  spots  for  the  organization. 

I  am  particularly  proud  of  the  work  that  we  accom- 
plished in  Cicero.  The  organization  had  no  one  to  take 
care  of  Oicero  and  Mr.  Healy  turned  the  whole  matter  over 
to  me  to  look  after.  It  was  the  first  election  in  a 
good  many  years  that  a  peaceful  election  was  held  in  Cicero 
and  the  organization  got  a.  fair  vote  there;  I  think  we 
deserve  credit  for  what  we  accomplished  there, 

I  thought  that  the  above  data  would  be  of  interest, 
so  I  took  the  liberty  to  write  you  concerning  the  same. 

Thanking  you  for  your  kind  attention,  I  remain 

Very  truly  yours, 

Moqueeny  Investigating  Agency 
McQ/Gs  By:  (Signed)  Jas.  H.  McQueeay" 

On  behalf  of  the  plaintiff,  the  following  was  received 

in  evidenoe: 

UNITED  STATES  SENATE 

Committee  on  the  Judiciary 

May  13,  1938. 

Mr.  James  H.   UcQueeny, 
133  West  Madison  Street, 
Chicago. 

Dear  Mr.  MoQueeny: 
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Your  letter  of  the  38th  ultimo  was  duly  received 
t  the  offioe  and  v:as  answered  by  my  seoretary,  Mr.  Mason, 
and  put  into  my  personal  files  for  me  to  attend  to  at  my 
early  convenience.  It  has  just  come  to  my  attention  and 
I  am  writing  to  thank  you  cordially  for  your  thought fulness 
and  courtesy  in  giving  me  the  information  oontained  therein, 

I  take  it  for  granted  that  you  have  furnished  the 
information  transmitted  to  the  proper  persons  in  Chicago. 
If  you  have  not,  I  think  you  should  do  so.  Judge  Daniel 
P.  Trude  is  home  from  his  vacation  and  I  wish  you  would 
confer  with  him  about  the  matter. 

I  may  add  that  I  was  pleased  to  have  an  opportunity 
to  become  better  acquainted  with  you  and  your  friends  and 
I  wish  to  thank  you  cordially  for  your  servioes  during  the 
campaign.  You  did  not  render  me  a  bill  for  the  services  at 
the  Granady  funeral.  I  should  be  pleased  to  have  you  senfl 
it  to  me,  unless  it  has  been  paid  by  the  campaign  committee. 

On  my  return  to  Chicago  ^fter  the  National  Convention, 
I  should  be  pleased  indeed  to  have  an  opportunity  to  discuss 
some  matters  with  you  at  length. 

Yours  very  truly, 

(Signed)  C.  8.  Deneen" 

to  which  plaintiff  replied  as  follows: 

"July  38,  1928. 

Hon  Charles  3.  Oeneen, 
State  Bank  of  Chicago, 
Chicago, 

Dear  Senator: 

Find  enclosed  herewith  a  letter  which  I  wrote  to 
Mr.  Thomas  J.  Healy  concerning  my  bills  due  for  services 
rendered  in  connection  with  the  April  10th,  1938  primary. 

It  is  now  going  on  four  months  since  the  April  Primary 
and  1  have  not  yet  been  paid  for  my  services.  As  I 
explained  in  my  letter  to  Mr.  Healy,  the  major  portion  of 
my  bill  represented  payroll  expenditures  which  I  was  required 
to  ppy  out  at  the  time.  When  I  advanced  the  money  for  this 
purpose,  I  thought,  of  course,  I  would  be  reimbursed  within 
a  short  time,  but  I  am  still  waiting  for  my  money. 

Of  oourse,  if  the  money  is  not  available  at  this  time 
to  pay  out,  I  am  willing  to  help  along  as  much  as  possible 
by  waiting  until  the  money  is  available,  but  I  do  think 
Mr.  Healy  ought  to  arrange  to  pay  me  at  least  a  part  of  my 
bill  at  this  time. 

Am  sorry  to  have  to  bother  you  in  regard  to  this 
matter.  In  fact,  the  reason  I  have  waited  as  long  as  I 
have  before  taking  the  matter  up  with  you,  was  because  I 
thought  the  bills  would  bf  paid  almost  any  day. 

Thanking  you  for  your  very  kind  attention,  I  am 

Very  truly  yours, 

McQueeny  Investigating  Agency, 
By  Jas,  H.  Me^ueeny" 
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Plaintiff  testified  that  thereafter  he  reoeived  from  Senator  Deneen 

defendant,  the  following  letter: 

"UNITED  STATES  SENATE 

Committee  on  the  Judiciary 

August  3,  1938 . 

lo^ueeny's  Investigating  Agency 
133  West  Madison  Street, 
Chicago,  Illinois 

Gentlemen:       Attention:  Mr*  James  H«  Mc^ueeny. 

I  have  your  letter  of  the  38th  ultimo.  I  shall 
call  a  meeting  of  our  friends  esrly  during  the  coming 
week  and  shall  submit  your  letter  to  them.  It  will 
receive  prompt  consideration. 

Very  truly  yours, 

(Signed)  C.  8.  Deneen" 

There  was  also  offered  and  received  in  evidence  the  following  letter 

from  defendant  to  plaintiff: 

"UNITED  3TATE3  SENATE 
Committee  on  the  Judiciary 
130  South  La  Salle  Street, 
Chicago 

October  30,  1938. 

Mr.  James  H.  Me^ueeny, 
McQueeny's  Investigating  Agency, 
133  .eat  Madison  Street, 
Chioago,  Illinois 

My  dear  Mr.  MoQueeny: 

I  have  your  letter  of  October  36th,  I  shall  take 
HP  with  Mr.  Healy  the  matter  of  the  unpaid  bills  for  the 
last  primary.   I  had  expeoted  to  do  so  today  bjjt  Mr. 
Healy  wss  not  at  our  meeting.   I  wish  to  have  all  our 
debts  paid  before  election. 

Yours  very  truly, 

(signed)  C.  S.  Deneen" 

Plaintiff  testified  that  he  had  received  #4,700.00  by 

check  from  Thomas  J.  Healy  on  account  of  the  work  alleged  to  have 

been  done.  He  also  stated  th?t  in  the  month  of  October,  1938,  in 

the  office  of  senator  Jeneen  in  the  State  Bank  Building  in  Chicago, 
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the  defendant  Deneen  said  to  the  plaintiff,  MMr,  Slusser,  who  ia 
one  of  the  state's  attorneys  handling  the  apeoial  grand  jury  inves- 
tigation of  the  election  frauda  >?.nd  diaordera  of  the  April  10,  1928, 
primary,  is  in  communication  with  me,  and  ia  very  anxious  to  avail 
himself  of  the  evidence  that  you  secured  at   the  April  10,  1928 
primary,  and  I  wish  you  would  turn  over  to  him  and  work  with  him 
on  all  those  cases  you  have9,  to  which  the  witness  replied,  "I  will 
be  glad  to  do  so,  but  there  is  still  a  question  of  my  billa  here, 
I  would  like  to  know,  Senator,  when  my  billa  are  going  to  be  paid. 
They  have  been  partly  paid,  but  there  ia  a  considerable  balance 
still  due,"  to  which  the  witness  testified  defendant  replied,  "I 
don't  think  you  have  to  worry  about  that.   >e  haven't  very  muoh 
money  now,  and  we  have  a  lot  of  things.  You  are  not  the  only  one 
we  owe  money  to,  but  you  ride  along  with  us  and  I  will  see  that  you 
get  your  money.  How  I  wish  you  would  go  ahead  and  work  with  Mr» 
Sluaser  and  do  all  you  can  to  help  in  clearing  up  these  election 
frauds  and  see  that  these  election  frauds  are  prosecuted,  and  every 
evidence  you  have  submitted  to  Mr,  Loesoh  and  his  assistants." 
Plaintiff  replied  that  he  would  do  as  the  defendant  suggested.  Plain- 
tiff further  testified  in  substance  that  he  called  on  defendant  with 
referenoe  to  the  balance  of  his  bill;  th  t  defendant  then  said  there 
was  held  in  the  uest   Side  National  Bank  the  sum  of  $10,000  to  take  oare 
of  the  billa  and  claims  against  the  organization;  that  defendant 
asked  the  plaintiff  to  take  a  #4,500,00  mortgage  and  wait  a  year  or 
so  and  th-t  funds  would  be  raised  to  take  care  of  the  plaintiff's 
bills,  to  which  proposition  plaintiff  testified  that  he  agreed,  and 
that  defendant  said,  "You  will  continue  to  do  our  work  and  I  h  ve 
the  highest  regard  for  your  work,  and  I  never  questioned  your  work 
and  the  e  is  no  reason  why  you  cannot  keep  on  doing  our  work.  I 
think  our  group  will  agree  to  th~t,«  and  that  the  witness  replied, 
"That  is  agreeable  to  me," 


±1 

Hi 

1  V  '- 

..    ■  ;.  .  . 

- 

: 
I 


15 

On  cross-examination,  plaintiff  stated  thnt  he  oould 
not  give  the  exact  number  of  d^ys  he  went  around  with  Senator  Deneen. 
Jaoob  D.  Allen,  who  as  already  stated  was  originally  made  defendant 
in  this  c?.se,  was  produced  as  a  witness  for  plaintiff  and  asked 
whether  or  not  he  employed  Mo iueeny,  to  which  he  replied,  "No", 
and  th^t  McQueeny's  men  did  not  report  to  him  at  the  headcmarters, 
and  that  they  received  no  instructions  from  him.  He  testified  that 
he  saw  some  men  around  the  headquarters  referred  to  in  the  Morrison 
Hotel  in  Chioago,  and  the  witness  was  asked,  "Who  were  you  working 
for?",  to  which  he  answered,  "The  Party,  the  National  Republican 
Party  of  Cook  County."  The  witness  was  asked  whether  or  not  he  was 
employed  by  Senator  Deneen,  and  he  said  he  was  not* 

Harry  E.  Hoff,  who  was  also  an  original  party  defendant 
in  the  instant  oase,  was  produced  by  the  plaintiff  as  a  witness. 
Hoff  testified  thnt  he  OlK'd  the  bill  presented  by  the  plaintiff  for 
services  of  men  after  April  10th,  1938;  that  he  received  a  letter 
from  Thomas  J.  Healy,  who  was  then  the  treasurer  of  the  group,  and 
who  is  now  deceased,  asking  about  the  men  on  the  ballot  watch  at 
the  Election  Commissioners,  th?t  he  O.K'd  a  bill  and  sent  it  to  Mr. 
Healy.  This  witness  was  asked  if  the  defendant  Deneen  was  a  member 
of  the  National  Republican  Party,  and  he  replied  that  the  defendant 
attended  meetings  of  the  actional  ^publican  Party,  and  that  Senator 
Deneen  and  a  great  aiany  more  men  were  with  the  group,  but  that  the 
witness  did  not  see  the  defendant  around  the  headquarters,  or  in 
the  office  of  the  Election  Commissioners.  He  stated  that  on  one 
occasion  the  defendant  presided  at  •  meeting. 

On  cross-examination,  this  witness  stated  that  Thomas  J, 
Healy  sent  him  plaintiff's  bill  for  guards  and  ballot  watchers, 
which  the  witness  O.K'd  and  returned  to  Healy, 

One  Herbert  J.  Kayser  testified  that  he  was  an  inspeotor 
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and  investigator  for  the  plaintiff,  and  that  on  the  10th  of  April, 
1928,  he  was  at  the  headquarters  and  that  he  saw  Senator  Oeneen 
there  more  than  once. 

Arthur  Werner,  an  investigate  for  plaintiff,  testified 
that  on  April  3nd,  1928,  he  reported  at  the  National  Republican 
headquarters  to  air.  Allen  and  Senator  Deneen  and  was  introduced  to 
them  by  plaintiff;  that  on  April  10th,  1938,  the  witness  took 
Senator  Deneen  to  his  polling  place  in  Mr.  Allen's  oar;  that  at  one 
time  he  accompanied  Senator  Jensen  to  the  Election  Commissioners' 
Office,  and  that  Senator  Oeneen  there  st-ted  that  he  wanted  police 
officers  to  go  to  the  polling  places,  and  that  Senator  Oeaaen  told 
the  plaintiff  to  send  men  to  the  polling  places  where  the  ballots 
were  late  in  coming  in;  that  about  12:30  that  night  the  witness 
went  with  senator  Deneen  to  the  Union  League  Club;  that  on  April  11th, 
1928,  the  witness  picked  Senator  Deneen  up  at  the  Union  League  Club 
and  took  him  to  the  B  &  0  Depot  at  13;*5  on  that  date.  He  said  he 
remembered  the  day  of  the  Granady  funeral,  that  he  talked  with 
Senator  Deneen  and  saw  him  come  out  of  the  Union  League  Club  on  that 
day;  that  the  senator  got  in  a  car  and  that  the  witness  followed  him 
to  the  funeral  in  a.  oab. 

Rose  aranata  testified  on  behalf  of  plaintiff  in  substance 
that  she  was  a  stenographer  employed  by  J.  L.  Mitchell,  receiver  of 
the  *est  Side  National  Bank;  that  she  was  also  a  stenographer  for 
Thomas  J.  Healy,  and  that  while  she  worked  in  that  capacity,  the 
National  Republican  F- rty  had  a  bank  account  with  the  est  Side 
National  Bank;  that  checks  on  such  account  were  drawn  by  Thomas  J. 
Healy  and  the  witness,  and  that  Mr.  Healy  was  the  only  one  who  instruc- 
ted the  witness  to  draw  any  checks  on  that  account.  This  witness 
stated  that  the  account  of  the  National  Republican  Party  was  drawn 
out  of  this  bank  on  .  check,  that  the  check  was  drawn  in  pursuance 
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of  l  voucher  delivered  to  her  by  0.  L.  Marlow,  secret? ry  to  defend- 
ant Dene en,  and  signed  by  C.  L.  Marlow  and  Hoy  0.  est;  that  the 
vouchers  delivered  in  payment  of  national  Republican  P-  rty  bills 
were  all  approved  by  0.  L.  Marlow  and  Roy  0.  West  in  the  year  1931, 
but  previous  to  that  time  these  vouchers  were  drawn  by  Jacob  D# 
Allen  and  by  someone  else  whose  naae  the  witness  could  not  reoall. 
The  witness  testified  that  she  never  had  any  vouchers  containing 
the  defendant  Deneen' s  signature,  and  that  she  never  t-lked  to 
Senator  Deneen  or  Mr.  tost  about  the  plaintiff's  acoount. 

Chas.  S«  Deneen,  the  defendant,  testified  in  substance 
that  the  national  Republican  Pasty  was  never  an  organization,  that 
it  had  no  officers  nor  records;  that  a  certain  group  with  whom  the 
witness  worked,  used  the  name  "National  Republican  Party",  and  that 
they  adopted  this  name  rather  than  the  words  H Deneen  Group8.  The 
witness  testified  that  in  1938,  at  the  time  of  the  election  of 
v.ard  Committeeman,  the  witness  was  absent  in  Washington;  that  in 
1928  he  was  one  of  the  United  States  senators  from  Illinois,  and  that 
the  Senate  was  in  session  in  March  and  April  of  that  year,  and  that 
he  was  in  Washington  during  most  of  the  sessions;  that  he  returned 
to  Chicago  on  March  39th,  1928,  and  that  he  had  no  conversation  with 
Mr.  McQueeny  or  Mr.  Allen  in  the  headquarters  on  or  about  April  1st, 
1928.  Defendant  denied  that  he  requested  Mr.  Mc^ueeny  to  have  a  man 
or  men  go  round  with  him,  and  that  from  his  recollection,  he  was  not 
at  the  headquarters  in  the  Morrison  Hotel  prior  to  the  night  of 
April  10th,  1928,  when  he  visited  the  headquarters  about  10:30  or 
11  o'clock;  that  he  had  no  recollection  of  Mr.  MoQueeny  being  at  the 
headquarters,  and  he  denied  that  he  requested  Mr.  Hoff  or  Mr.  Allen 
to  come  over  to  the  headquarters  on  the  evening  of  April  10th,  1928, 
and  he  denied  th^t  he  requested  Mr.  McQueeny  to  send  any  men  to  the 
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Election  Commissi  oners  on  the  night  of  April  10th,  1938,  He 
further  testified  th^t  he  had  no  part  in  raising  funds,  or  spending 
funds,  that  he  attended  no  meetings  where  these  funds  were  raised 
for  such  purpose  as  the  primary  campaign;  that  he  attended  a  meeting 
held  for  Judge  Swanson  in  July,  1938,  but  th-it  he  was  not  at  the 
headquarters  in  the  Morrison  Hotel,  to  the  best  of  his  recollection, 
during  the  campaign.  Defendant  stated  that  he  made  political 
speeches  in  the  campaign  within  10  or  12  days  of  the  primary; 
that  in  traveling  about,  Mr.  MeQueeny  was  with  him  on  several  occa- 
sions, and  th  t  two  other  men  were  with  him  at  these  times;  that 
he  assumed  Mr.  Healy  was  treasurer  of  the  National  Republican  P-irty, 
but  thst  he  had  nothin,  to  do  with  it;  that  a  number  of  candidates 
had  their  headquarters  in  the  Morrison  Hotel,  and  that  he  had  no 
personal  knowledge  about  any  funds  that  were  raised  or  distributed 
during  the  campaign,  and  that  he  was  not  in  the  city  at  all  the  last 
12  days  of  the  April  campaign,  1338.  He  stated  that  on  April  10th, 
1928,  he  was  over  to  the  Board  of  Election  Commissioners  at  about 
11  o'clock*   He  was  asked  if  he  sent  for  Mr.  Mc^ueeny,  and  he 
replied  that  he  did  not,  and  thr-t  he  knew  nothing  about  McOueeny 
oomlng  over  to  the  headquarters. 

Harry  J.  Lafrenere,  a  witness  produced  by  the  defendant, 
testified  that  he  was  the  chief  clerk  of  the  Union  League  Club, 
and  that  he  occupied  that  position  in  April,  1938.  He  produced  for 
identification  the  registration  card  of  the  Union  League  Club  of 
Charles  3.  Deneen.  The  witness  testified  that  the  card  showed  that 
Senator  Deneen  registered  at  the  club  April  16th,  1328,  at  9:09  A.M. 
and  that  he  ohecked  out  April  22nd,  1928,  at  12:30  P.M.,  and  that 
the  record  was  kept  under  the  personal  supervision  of  the  witness. 

Hazel  Burkhardt,  called  on  behalf  of  Mr.  Deneen,  testi- 
fied that  she  was  a  typist  and  ran  a  switchboard  at  the  office  of 
the  Illinois  Industrial  Commission  in  April,  1928;  tb*t  in  March 
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and  April,  1928,  she  was  employed  at  the  headquarters  of  the 
National  Republioan  Part>  in  the  Morrison  Hotel,  and  that  she  handled 
the  switchboard  there  from  9  o'clock  in  the  morning  until  evening 
when  the  headquarters  closed;  thst  the  switchboard  was  located  in 
the  reception  room  of  the  headquarters,  and  thnt  the  witness  wa.a 
in  a  position  to  see  anyone  who  came  in  and  out  of  the  headquarters, 
and  that  she  did  not  see  Senator  Deneen  in  the  headquarters  prior 
to  the  night  of  April  10th,  1938,  and  that  to  her  knowledge,  he  was 
never  there  prior  to  that  night. 

John  W.  Groves  testified  that  he  was  secretary  ?nd  treas- 
urer of  the  Moir  Hotel  Company,  which  operated  the  Morrison  Hotel 
in  1938,  and  that  he  was  in  charge  of  the  records  of  that  hotel.  He 
produced  a  ledger  which  showed  that  the  Cameo  Room  of  the  Morrison 
Hotel  was  rented  on  April  9th,  1928,  to  the  "Swanson  Business  Men", 
and  that  the  words  "A.  R.  Brunker,  15th  floor,  Conway  Building", 
appearing  in  this  ledger,  meant  tb^t  they  were  to  send  the  bills  to 
Brunker.  This  witness  testified  that  this  ledger  contained  no  record 
of  renting  of  quarters  in  the  Morrison  Hotel  to  the  National 
Republican  ^irty  on  April  9th,  1538,  and  that  if  there  had  been  any 
such  renting,  he  would  have  a  record  of  it, 

Jacob  D,  Allen  testified  for  the  defendant  that  he  was 
never  in  the  headquarters  of  the  National  Republican  Party  prior  to 
April  10th,  1928;  t&at  he  had  heard  the  testimony  of  the  plaintiff 
as  to  a  conversation  alleged  to  have  been  held  between  plaintiff, 
the  witness  and  defendant  Deneen  on  or  about  April  1st,  1938,  but 
that  he  wos  not  present  at  such  conversation.  The  witness  further 
testified  that  he  was  not  present  at  any  conversation  alleged  to 
have  been  held  between  the  witness,  Mr.  McQueeny  or  plaintiff  prior 
to  April  10th,  1928,  that  there  never  was  any  such  conversation 
held  between  the  witness  and  McQueeny,  and  that  he  never  employed 
McWeeny  to  guard  Senator  Deneen,  that  neither  the  plaintiff  nor  his 
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men  used  the  witness1  car  to  take  Senator  Oeneen  -'round  prior  to 
the  primary  of  April  10th,  1938;  tlr  t  someone  came  to  him  and 
said  ttvt  arrangements  had  been  made  to  carry  Senator  Deneen  to 
meetings,  and  that  the  witness  stated  to  this  person  that  he  could 
use  the  car  of  the  witness,  but  at  this  time,  Mr.  Deneen,  the  defend- 
ant, was  not  present.   Allen  further  testified  that  Mr.  Deneen  was 
not  present  at  the  time  of  an  alleged  conversation  between  the 
witness  and  the  plaintiff  on  April  3nd,  1938,  about  7:30  P.M.  at 
the  Morrison  Hotel.  He  also  testified  that  he  did  not  call  the 
plaintiff  up  and  -isk  him  to  come  over  to  the  headquarters  in  the 
Morrison  Hotel  on  the  night  of  April  10th,  1938,  that  he  was  not 
present  at  any  conversation  at  or  about  that  time  when  somebody 
told  McCiueeny  that  Mr.  Deneen  wanted  him.  The  witness  stated  that 
on  the  night  of  April  10th,  1938,  he  remained  at  the  headquarters 
all  night,  and  that  he  was  constantly  in  charge  of  the  telephones 
there.  The  witness  further  stated  he  was  not  present  and  did  not 
hear  Senator  Deneen  say  to  the  plaintiff  on  the  night  of  April  10th, 
1938,  in  the  headquarters  of  the  party,  "I  want  you  to  get  busy 
right  away  and  get  all  the  men  you  can  and  get  them  to  the  Election 
Oommls si oners,"  nor  did  he  hear  Senator  Deneen  say  to  plaintiff, 
"In  certain  precincts  they  are  holding  back  the  returns  and  I  want 
you  to  send  out  en   to  bring  the  returns  in",  nor  did  he  hear  Sena- 
tor Deneen  say*.  "Gome  with  rae  down  to  the  Election  Commissioners, 
we  are  going  down  there.  As  soon  as  these  ballots  are  in,  I  want 
you  to  assign  men  to  gu?rd  these  until  the  eleation  is  settled, M 
The  witness  further  stated  that  he  was  never  authorized  by  Mr,  Deneen 
to  oontract  any  obligations  on  behalf  of  the  National  Republican 
Party  of  any  kind,  or  to  incur  any  obligations  on  behalf  of  Senator 
Deneen  personally.  The  witness  testified  that  Senator  Deneen' s  ooming 
to  the  headquarters  on  April  10th,  1938,  was  in  response  to  a  tele- 
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phone  call.  He  also  stated  he  had  no  recollection  of  seeing  the 
plaintiff  at  the  headquarters  that  night  about  the  plaintiff  assign- 
ing men  to  guard  the  vaults  at  the  Election  Commissioners  *  Office. 

To  prove  that  he  had  furnished  a  great  number  of  men 
on  behalf  of  defendant  on  the  day  of  the  primary  election  on 
April  10th,  1328,  to  guard  the  polls  and  see  that  no  fraud  was 
committed,  -?nd  to  see  that  in  certain  election  precincts  where  he 
said  the  returns  were  being  held  back,  that  proper  returns  should  be 
made,  plaintiff  testified  that  after  a  conversation  with  defendant 
Deneen  in  the  office  of  the  Election  Commissioners,  he  got  a  group 
of  fellows  together  and  started  to  round  up  men,  and  by  midnight 
they  had  collected  together  about  84  men  and  had  them  sent  out  to 
these  different  preoincts.  Ke  stated  that  these  men  were  sent  out 
from  the  board  of  election  commissioners'  office,  and  that  these  84 
men  reported  to  him,  that  he  sent  them  to  different  precincts,  that 
they  would  then  report  back  to  him  at  the  board  of  election  commiss- 
ioners' office,  that  they  reported  when  they  came  in  from  the  differ- 
ent precincts  during  the  night,  that  some  didn't  come  in  until  3  or 
3  o'clock  the  next  morning,  that  would  be  the  11th.  Plaintiff  stated 
he  left  the  election  commissioners'  office  about  4  o'clock  in  the 
morning,  th- 1  those  84  men  he  sent  out  returned  between  the  hours 
of  10,  11  or  12,  started  about  10  ir  11  o'clock  and  continued  until 
about  2  or  3  o'clock  in  the  morning,  or  somewhere  around  there,   sith 
respeot  to  the  men  that  worked  on  primary  day  in  the  26th,  37th,  24th, 
29th  wards  and  in  Oicero,  plaintiff  stated  that  he  started  out  on 
primary  day,  April  10th,  about  6  o'clock  in  the  morning  and  visited 
the  different  precincts.   1th  respect  to  the  men   who  worked  in  the 
country  towns  on  primary  day,  April  10th,  1928,  particularly  with 
reference  to  the  towns  that  are  enumerated  on  the  bill  marked  for 
indentifioation  in  plaintiff's  exhibit,  plaintiff  testified  that  he 
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was  not  able  to  state  the  names  of  the  persons  and  precincts  to 
vhich  he  assigned  them  in  those  towns  from  recollection  independent 
of  the  papers.  He  stated  he  kept  records  at  the  time  that  these 
men  were  assigned  to  that  work,  and  that  he  kept  a  sheet  giving  the 
names,  the  districts  and  the  towns  to  which  the  men  were  assigned, 
that  he  made  that  ?t  the  time  they  were  assigned  to  the  work,  that 
he  did  not  have  the  sheet,  as  it  was  destroyed.  The  sheet  was  a 
printed  form  issued  by  the  board  of  election  commissioners  showing 
the  addresses  of  the  polling  places,  that  it  was  a  large  sheet 
that  he  used  the  back  of  to  assign  all  the  men  in  Chicago  and  in 
the  country  towns,  and  he  used  the  same  form  to  write  on  the  names 
of  the  men  that  would  go  to  the  country  towns,  that  after  those 
sheets  were  made,  plaintiff  transcribed  on  two  ledger  sheets  the 
names  and  locations  and  precincts  or  districts  that  these  men  were 
to  go  to;  that  he  did  that  after  April  loth,  starting  the  following- 
day  after  the  election,  and  that  he  put  in  a  day  or  two  after  that 
completing  it.  Plaintiff  stated  that  the  sheets  were  here, that  the 
sheets  show  the  names,  and  precincts  and  districts  where  the  men 
worked  in  those  country  towns,  and  that  he  would  produce  them,  that 
they  covered  all  the  men  that  worked  in  the  country  towns,  that  is, 
87  of  the  men.  Plaintiff  further  st  ted  that  after  these  sheets  were 
made,  he  cheeked  them  with  the  first  ones  that  were  destroyed  and 
found  these  to  be  oorrect  in  accordance  with  his  assignments  as  shown 
by  those  original  sheets,  and  that  he  destroyed  the  original  sheets 
>;fter  he  checked  them  with  these. 

The  amounts  which  plaintiff  insists  are  due  and  unpaid 
from  defendant  are  briefly  as  follows: 

■fem  personal  services  of  the  plaintiff  for  12  days 

at  $15.00  per  day 
Services  of  2  men  assigned  by  defendant,  11  days 

at  |13.00  per  day 
Service  of  1  man  assigned  to  Judge  Swanson  4  days 

at  #13.00  per  d?y 
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1  man  assigned  to  headquarters  at  Morrison 
Hotel,  10  days  at  ;;'12.00  per  day,  and  ex- 
penses for  carfare,  eto,  £37. 60, 

Making  a  total  of  $   649.60 

Alleged  services  rendered  on  April  10,  1938, 
in  checking  up  certain  precincts  1,008,00 

&en  to  guard  certain  polling  places  at  the 
primary  election  held  April  10,  1938,        3,600.00 

Men  to  guard  the  polls  in  the  Election 
Commissi oners  Office  from  4-10-38  to 
5-1-38  at  $10.00  per  day  9,240.00 

134  men  to  guard  polling  places  in 
country  towns  at  13.00  per  day,  on 

April  10,  1938,  1,488.00 

Together  with  bus  fares,  cab  fares,  eto.        87.41 

making  a  total  charge  of  -16,073.01,  of  which  amount  plaintiff  ad- 
mits that  the  sum  of  #4» 700.00  has  been  paid,  leaving  a  balance  of 
til, 373.01.  Plaintiff's  position  is  that  "defendant  was  liable  to 
pay  plaintiff's  claim  because  he  was  a  member  of  an  unincorporated 
voluntary  association,  known  as  the  Motional  Republican  ^ar^y, 
Oeneen  Group,  and  because  as  a  member  thereof,  he  either  employed 
plaintiff,  or  authorized  She  employment,  or  ratified  the  employment." 

In  SeverinKhaus  Minting  Go1  v.  Thompson.  341  111.  App. 
35,  this  court  said: 

"The  theory  of  the  plaintiff's  cause  of  action  is  based 
upon  the  principle  that  if  a  member  of  a  voluntary  association, 
the  objects  of  which  do  not  contemplate  profit  or  loss  in  a 
business  sense,  expressly  or  Impliedly  authorizes  a  trans- 
action in  which  an  indebtedness  is  incurred  by  or  on  behalf 
of  suoh  association,  or  if  he  assents  to  or  ratifies  the 
contract  on  which  such  a  liability  is  predicated,  he  is  liable 
as  a  principal  for  the  indebtedness,  this  proposition  is  well 
supported  by  authority.  Vader  v.  Ballou.  151  'is.  577; 
Bobbins  Go.  v.  Up ok.  43  8.  D.  136;  »iloox  v.  Arnold.  163  Mass. 
577;  Heath  v.  Goslin.  80  Mo.  310;  iJunlap  Printing  -'O.  v.  fyan. 
375  Pa.  556,  119  .,  tl.  714;  5  Jorpus  Juris  1363;  35  R,  0.  L. 
64;  7  A.  L.  R.  216-318,  and  not*.   It  is  also  held  that  in 
such  cases  the  liability  of  the  participating,  assenting  or 
ratifying  members  is  joint  and  several." 

Except  for  oertain  letters  written  by  defendant  to  the 

plaintiff,  we  find  nothing  in  the  record  to  justify  plaintiff  in 

concluding  th?t  the  defendant  either  employed       these  men,  or 

ratified  such  employment.  On  April  13th,  1938,  the  defendant  ?/rote 

a  letter  to  plaintiff  in  which  he  said,  among  other  things,  "I  was 
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pleased  with  the  work  you  did  during  the  campaign.  Sometime  after 
Congress  adjourns,  I  shall  be  pleased  to  see  you  and  talk  with 
you  -bout  certain  conditions  in  Chicago."   On  May  13th,  1928, 
defendant  wrote  another  letter  to  plaintiff  in  which  defendant  thank- 
ed plaintiff  for  his  thought fulness  and  courtesy,  and  among  other 
things,  said:  "Tou  did  not  render  me  a  bill  for  the  services  at 
the  Granady  funeral.  I  should  be  pleased  to  have  you  send  it  to  me, 
unless  it  has  been  paid  by  the  campaign  committee."   On  July  28th, 
1928,, plaintiff  wrote  to  defendant,  in  which  he  said  he  had  not  been 
paid  for  his  services  at  the  April  Primary,  1928,  and  stated  to 
defendant  that  he  had  sent  a  letter  to  Mr.  Healy  regarding  his  bill, 
and  that  Mr.  Healy  should  arrange  to  pay  plaintiff  at  least  a  part 
of  such  bill.  In  reply  to  this  letter  on  August  3Srd,  1928,  the 
defendant  rrote  plaintiff,  and  among  other  things,  said:   "I  shall 
call  a  meeting  of  our  friends  early  during  the  coming  week,  and  shall 
submit  your  letter  to  them.   It  will  receive  prompt  consideration." 
On  October  30th,  1928,  defendant  wrote  plaintiff,  stating,  »I  shall 
take  up  with  Mr.  Healy  the  matter  of  the  unpaid  bills  for  the  last 
primary.  I  had  expected  to  do  so  today,  but  Mr.  Healy  was  not  at  our 
meeting.  I  wish  to  h~ve  all  of  our  debts  paid  before  election," 
The  major  portion  of  the  bill  is  for  services  alleged  to  have  been 
rendered  by  plaintiff  in  placing  men  at  certain  polling  places  in 
the  city  of  Chicago  and  County  of  Oook  on  primary  day,  and  for  men 
alleged  to  have  been  furnished  in  the  office  of  the  Election  Commiss- 
ioners of  Chicago  after  the  primary  to  guard  the  count. 

Defendant  in  his  testimony  stated  that  he  was  not  at  the 
Morrison  Hotel  xxxxxxxxxxxxxx  when  plaintiff,  in  his  testimony,  states 
he  vat  employed.  Ke  admitted  that  plaintiff  was  with  him  on  several 
days  during  the  primary  campaign,  denied  that  he  requested  the 
plaintiff  to  send  men  to  the  Election  Commissioners  Office  on  the 
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night  of  April  10th,  19SS,  or  that  he  authorized  any  one  for  him 

to  make  such  reouest,  and  denied  that  he,  in  hie  own  behalf  or  on 
behalf  of  any  organization,  employed  men  to  guard  the  polls  on  the 
day  of  this  election,  pr  that  he  authorized  any  one  for  him  to  furn- 
ish such  men.  The  statement  by  plaintiff  that  Jacob  D.  Allen  and 
Harry  Hoff,  as  and  for  defendant,  employed  defendant  to  render 
the  services  as  alleged  by  plaintiff,  is  denied  by  both  Hfoff  and 
Allen  and  by  defendant  Deneen.   The  so-called  schedules  purporting 
to  show  the  number  of  sen  employed,  and  the  time  of  employment  of 
each  of  such  men  at  the  various  primary  polling  places  in  the  city 
of  Chicago  and  the  country  tow&fl  at  the  polls  during  the  election 
are  so  indefinite  that  even  if  they  had  been  admitted  in  evidence, 
they  would  not  have  established  the  fact  that  they  were  so  employed 
through  defendant's  authorization.  So  far  as  the  alleged  personal 
services  alleged  to  have  been  rendered  defendant  are  concerned, 
whiea  consisted  in  accompanying  him  to  various  places,  the  record 
indicates  that  plaintiff  has  been  fully  paid  for  all  such  services. 
An  extensive  hearing  was  had  before  the  trial  court,  the  court  had 
ample  opportunity  to  see  the  witnesses  and  weigh  their  testimony, 
and  we  see  nothing  in  the  record  which  would  justify  us  in  reversing 
the  judgment.  It  is,  therefore,  affirmed. 

AFFIRMED. 

WILSON  AND  HSBEL,  JJ.  CONCUR. 
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LYMAN  B.  MANSELL, 

Plaintiff,  Appella 
v, 
LORD  LUMBER  &  FUEL  00.,  a  corporation,  >       COOK  COUNTY. 

Defendant.  Appellee.       I   2  7  6  I  .A.  5  9  ^ 

Opinion  filed  June  30,  1934 
MR.  PRESIDING  JUSTICE  HALL  DELIVERED  THE  OPINION  OF  THE  COURT. 

By  this  appeal  plaintiff  seeks  the  reversal  of  a  judgment 
for  oosts  entered  against  him  in  a  suit  against  defendant  for 
moneys  charged  to  be  due  him  under  an  alleged  contract  entered  into 
between  the  parties  for  the  conveyance  of  real  estate  by  defendant 
to  plaintiff*  The  court  directed  the  jury  ivhioh  heard  the  case  to 
find  the  issues  for  defendant. 

It  is  charged  by  plaintiff  in  a  special  count  in  his 
declaration  in  substance  that  on  June  8th,  1930,  defendant,  through 
its  authorized  agent,  one  W.  A,  Dra.per,  by  a  contract  in  writing, 
agreed  to  sell  and  convey  to  plaintiff  certain  real  estate  for  a 
price  of  18,000.00,  subject  to  certain  existing  leases,  taxes  and 
assessments  levied  after  1929,  and  to  any  unpaid  special  taxes  and 
assessments  not  yet  made}  also  subject  to  a  first  mortgage  of 
S5, 500.00,  with  interest,  which  plaintiff  agreed  to  pay;  that  plain- 
tiff should  pay  ;1,000.00  down  and  an  additional  $1,000.00  on  June 
30th,  1930,  to  be  held  es  earnest  money  for  the  parties  mutual  benefit; 
that  the  balance  of  110,500.00  should  be  paid  by  plaintiff  within 
five  days  after  the  title  should  be  examined  and  found  good;  that 
all  the  payments  were  to  be  made  at  the  offioe  of  McOlintock  &  Prouty, 
real  estate  .? gents  in  La  Grange  to  be  subsequently  paid  to  defendant 
when  proper  deed  of  conveyance  was  delivered  to  the  plaintiff,  and 
that  if  plaintiff  failed  to  perform  then  this  earnest  money  was, 
at  the  vendor's  option,  to  be  forfeited  to  the  vendor  as  liquidated 
damages,  and  the  contract  held  to  be  void. 
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It  is  alleged  th->t  plaintiff  ma.de  the  payments  of 
$2,000.00  earnest  money,  duly  tendered  the  10,500.00,  as  agreed,  and 
had  always  been  ready  and  willing  to  perform  the  contract,  but  that 
defendant  by  a  writing,  dated  August  5th,  1330,  repudiated  the 
oontraot  and  refused  to  perform,  to  the  datt&ge  of  plaintiff  in  the 
sum  of  40,000.00,  that  being  the  value  of  the  property  in  question 
on  the  date  of  the  contract,  over  and  above  end  in  addition  to  the 
amount  whioh  plaintiff  agreed  to  pay  therefor.  Plaintiff  also  filed 
the  common  counts* 

Defendant's  pleas  were  the  general  issue,  and  a  special 

plea  in  which  it  averred  in  substance  that  it  did  not  make  and 

in 
deliver  the  "riting/the  declaration  mentioned;  that  w.  A.  Draper,  who 

signed  defendant's  name  to  said  alleged  contract,  did  not  have  the 

right,  power  or  authority  to  sign  defendant's  name  thereto.  Notice 

of  special  defenses  was  also  filed  to  the  effect  that  plaintiff  did 

not  make  the  alleged  contract  set  forth  in  the  declaration  and  each 

count  thereof,  and  in  addition  stated  th-^t  the  alleged  contract,  if 

made,  contained  a  mutual  mistake  and  that  plaintiff  had  oaused  a 

decree  to  be  entered  upon  an  admission  to  that  effect  in  the  case 

of  Lyman  B,  Mansell  v.  Lord  Lumber  &  Fuel  Go.,  ft  corporation,  et  al., 

in  the  Circuit  Court  of  Cook  County,  No.  B-204607,  and  by  reason  of 

such  admission  defendant  claimed  that  a  different  contract  was  made 

with  it  than  the  contract  set  forth  in  the  declaration,  and  further 

,  ,    t    j,-   _,  the  difference  in 

that  plaintift  did  not  suffer  any  damages  by  reason  of/the  value  of 

the  land. 

From  the  opinion  of  the  Supreme  Court  in  Mansell  v.  Lord 

Lumber  &  Fuel  Co. .  348  111,  140,  being  the  case  above  referred  to 

heard  on  appeal,  it  appears  that  after  the  contract  between  these 

parties  had  been  entered  into,  as  alleged,  plaintiff  here  filed  a 

bill  in  the  Circuit  Court  of  Cook  County  for  its  specific  performance. 
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th^t  an  answer  to  this  bill  was  filed  b/  defendant,  together  with  a 

cross  bill,  in  both  of  which  it  is  alleged,  in  substanoe,  as  stated 

by  the  Supreme  Oourt  in  its  opinion,  th,«t  defendant  here, "acting 

through  W.  A.  Draper  as  its  agent,  entered  into  negotiations  with 

appellee  and  den  Dial  and  agreed  with  them  to  sell  said  property  to 

appellee  for  il8,000,  payment  to  be  made  by  appellee  as  alleged  in 

his  bill,  but  tfcat  it  w^s  the  agreement  of  the  parties  to  the  oontract 

that  appellee  was  to  aocept  the  title  to  the  property  subject  to  all 

general  taxes  levied  after  the  year  1929  and  subject  also  to  all 

installments  of  special  assessments  falling  due  after  the  execution 

of  the  written  contract  of  sale,  and  that  the  general  taxes  on  the 

year 
property  for  the/1930  'should  be  prorated  as  of  the  date  of  delivery 

of  the  deed1 ;  that  by  a  mutual  mistake  of  the  parties  the  written 

contract,  which  was  drafted  by  a  real  estate  broker  who  represented 

both  appellee  and  the  vendor  and  executed  by  the  parties,  failed  to 

provide  that  the  property  was  sold  subject  to  all  installments  of 

special  assessments  which  would  fall  due  after  the  execution  of  the 

contract  and  failed  to  provide  that  the  general  taxes  on  the  property 

for  the  year  1930  were  to  be  prorated  as  of  the  date  of  delivery  of 

the  deed,  and  that  the  company  was  ready,  willing  and  ble,  and  had 

as  actually 
offered,  to  perform  and  aarry  out  the  agreement /intended  to  be  made 

by  the  parties.   In  tkat  case,  the  cross  bill  of  defendant  here  and 
there  prayed  that  the  written  contract  between  the  parties  be  reformed 
so  that  it  will  contain  the  omitted  agreement  of  all  the  special  assess- 
ments that  would  fall  due  after  the  date  of  the  contract,  and  that 
the  general  taxes  for  the  year  1930  should  be  prorated  as  of  the  date 
of  the  delivery  of  the  deed  to  the  premises," 

The  Supreme  Oourt  in  its  opinion  also  states  "that  it 
olearly  appears  from  the  evidence  in  the  record  that  the  company 
(defendant  here)  authorized  Draper  to  sell  and  deed  the  property  in 
question  for  the  net  sum  to  the  company  of  112,500  to  be  paid  by  the 
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purohsser,  and  that  for  that  net  sum  the  buyer  was  to  acoept  3  deed 
to  the  premises  subject  to  the  amount  due  on  the  $5500  mortgage  and  to 
the  $7000  or  more  of  the  speoial  assessments  th?t  were  to  become  due 
after  the  delivery  of  the  deed  and  which  were  for  local  improvements 
that  were  oompleted  before  the  contraot  of  sale  was  made,  and  that 
the  general  taxes  then  levied  and  unpaid  and  the  Interest  on  the 
#5,500  mortgage  and  the  rents  of  the  premises  were  all  to  be  prorated 
as  of  the  date  the  contraot  should  be  consummated.  The  written 
contract  dearly  expresses  all  of  the  terms  of  the  contract  that 
Draper  was  authorized  to  make  by  the  company  except  the  provision 
that  appellee  was  to  assume  and  pay  the  $7,000  or  more  of  the  assess- 
ments that  were  to  become  due  after  the  deed  was  delivered  and  except 
the  provisions  that  the  general  taxes  then  levied  and  the  interest 
on  the  C'5,500  mortgage  were  to  be  prorated, H  The  court  there  held 
that  "while  the  evidenoe  does  show,  beyond  all  reasonable  doubt,  that 
the  written  contract  does  not  contain  all  the  material  provisions  of 
the  oontract  Verbally  agreed  upon  by  the  parties,  our  holding  must  be 
that  the  evidence  does  not  clearly  and  satisfactorily  show  that  the 
company  is  entitled  to  have  the  relief  prayed  for  by  it  in  its  cross- 
bill, and  that  it  is  not  equitably  entitled  to  S  recission  or  cancella- 
tion of  the  contract,  Equity  will  reform  an  instrument  only  where  the 
mistake  is  one  of  f^ct  and  is  mutual  and  oommon  to  both  parties. 
(Schaefer  v,  Henze.  337  111,  41;  Skelly  v,  £rsch.  305  id,  136.)  The 
evidence  of  a  mutual  mistake  must  also  be  of  a  strong  and  convincing 
character  and  such  as  will  strike  all  minds  alike  as  being  unquestion- 
able and  free  from  reasonable  doubt,  A  probability  or  aex»  preponder- 
ance of  the  evidence  is  insufficient,  Chris  v.  aake .  287  111,  619; 
Anflers on  v.  Stewart.  281  id.  69. «  Also,  that  "under  the  evidence 
appellee  (plaintiff  here) is  not  entitled  to  have  specific  performance 
of  the  contract.  The  remedy  of  specific  performance  of  a  contract  is 
not  granted  as  an  absolute  right,  and  it  will  be  denied  where  the 
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contract  was  entered  into  because  of  fraud,  oppression  or  misrepresen- 
tation or  in  a  case  in  which  it  would  be  inequitable  to  enforce  the 
terms  of  the  contract.  Where  application  is  made  to  a  court  of  equity 
for  the  specific  performance  of  a  contract  the  relief  will  sometimes 
he  denied  where  a  mistake  has  been  made  in  entering  into  the  contract 
and  the  facts  and  circumstances  shown  by  the  evidence  are  not  suffi- 
cient to  warrant  the  reformation  or  cancellation  of  the  contract.* 

As  we.  view  it,  the  result  of  the  Supreme  Oourt  holding 
is  that  under  the  showing  made  there  neither  the  complainant,  the 
plaintiff  here,  nor  the  defendant  here  and  in  that  case,  were  entitled 
to  the  remedies  there  sought,  -  the  complainant  to  a  specific  perform- 
ance of  the  contract  as  drawn  and  signed,  nor  the  defendant  to  a  re- 
formation of  the  contract,  and  a  speoific  performance  of  it  as  reformed 
The  Supreme  court  did  say  that  "appellee  (plaintiff  here)  should, 
therefore,  be  left  to  pursue  his  remedy  at  law  in  case  he  should  be 
advised  that  he  has  such  a  remedy. n 

The  question  presented  here  as  to  plaintiff's  right  to 
recover  the  3,000.00  paid  as  earnest  money  was  of  course,  not  raised 
in  the  Supreme  Oourt  so  that  whatever  view  may  be  taken  as  to  the  other 
questions  involved,  that  question  is  still  to  be  determined  from 
whatever  evidence  regarding  it  may  be  adduced.  It  is  our  opinion  from 
the  record  here  thet  the  cause  should  have  been  submitted  to  the  jury. 

The  judgment  of  the  Superior  Oourt,  is  therefore,  reversed 
and  remanded  for  a  hearing  upon  the  issues  presented  by  the  pleadings. 
REVERSED  AND  REMANDED  WITH  DIRECTIONS. 

WILSON  AND  HE8SL,  JJ.  CONCUR, 
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MIKE  BIALKA, 

v. 


Appellee, 


GUY  A,  RICHARDSON,  as  Receiver  of 
Chicago  Railways  Company,  a  corporation, 
et  al., 


APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY. 


6  I.A.  5961 


Appellants. 

Opinion  fi^ed  June  20,  1934 

MR.  PRESIDING  JUSTICE  HALjl  DELIVERED  THE  OPINION  OF  THE  COURT. 

By  this  appeal  defendants  seek  the  reversal  of  a  judgment 
a.  sinst  them  in  a  suit  by  plaintiff  for  injuries  alleged  to  have  been 
received  by  him  through  the  negligence  of  defendants.  The  cause 
was  submitted  to  a  jury,  which  returned  a  verdict  in  favor  of  plain- 
tiff for  '6,000,  which  was  remitted  to  ?5,000,  and  a  judgment  for 
thpt  amount  entered. 

The  questions  raised  here  are  that  plaintiff  did  not 
prove  his  case,  as  set  forth  in  the  first,  third  and  fourth  counts 
of  his  declaration;  that  the  defendants  were  without  negligence  in 
the  premises,  and  that  the  court  erred  in  refusing  one  of  the  instruc- 
tions offered  by  defendants,   B*  question  is  raised  as  to  the  fact 
that  plaintiff  was  injured,  as  to  the  extent  of  his  injuries,  or 
as  to  the  amoixnt  of  the  verdict  and  judgment.   In  all  the  four  counts 
of  the  declaration,  it  is  charged  that  defendants  operate  a  street 
railway  upon  the  streets  of  Chicago,  including  Milwaukee  avenue.   The 
cause  was  submitted  on  the  first,  third  and  fourth  oounts.  It  is 
charged  in  the  first  count  that  "defendants  carelessly  and  negligently 
controlled,  operated,  propelled  snd  used  their  s?id  northwest  bound 
street  oar  at  and  along  2049  North  Milwaukee  avenue  in  a  crowded  and 
overloaded  condition  with  passengers  upon  the  steps  of  the  rear 
platform,  to  wit;  the  plaintiff  and  others;  that  by  resson  of 
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the  carelessness  and  negligence  of  said  defendants,  plaintiff  was 
then  and  there  caused  to  and  did  unavoidably  fall  from  said  steps 
down  and  upon  the  ground*"  The  allegation  in  the  third  count  is 
that  "defendants  then  and  there  carelessly  and  negligently  oaused 
the  said  street  c?r  to  move,  jerk,  jolt  and  sway  backward  and 
forward  as  the  same  ran  into  and  collided  with  another  vehicle 
while  so  carrying  the  plaintiff  upon  the  steps;  that  by  reason  of 
said  collision,  plaintiff  was  then  and  there  thrown  with  great  force 
and  violence  against  the  parts  of  said  car  and  off  of  said  oar 
and  down  upon  the  street."  The  allegation  in  the  fourth  count  is 
that  "defendants  carelessly  and  negligently  permitted,  allowed  and 
suffered  said  street  oar,  the  rear  platform  and  steps  thereof,  to 
be  so  he  vily  loaded  and  paoked  with  passengers  that  plaintiff  was 
unable  to  get  through,  upon  and  into  said  street  car,  towwit;  same 
was  overcrowded,  preventing  plaintiff  from  further  entering  upon  and 
into  said  street  car,  that  as  a  direct  result  and  in  consequence  of 
said  overcrowded,  packed  and  loaded  condition,  plaintiff  was  caused 
and  did  unavoidably  fall  and  was  thrown,  jarred  and  hurled  from 
said  steps  of  said  platform."  Defendants  filed  a  plea  of  the  general 
issue* 

Plaintiff  testified  in  substance  tlv-t  on  December  9th, 
1930,  he  was  in  the  real  estate  business;  that  he  started  to  go 
home,  and  when  he  got  to  Milwaukee  and  Armitage  avenues  to  take  a 
oar,  "there  were  people  there.  There  were  people  on  the  oar  and  on 
the  street  waiting  for  the  car.  I  was  waiting,  one  car  passed, 
conductor  don't  open  the  door,  another  car  passed,  don't  open  the 
door,  and  third  car  stopped  and  conductor  opened  the  door  and  every- 
body get  on.   I  mean  everybody  wanting  to  get  on,  I  got  on  too. 
About  four  people  Trent  to  the  car  before  I  did.  The  door  was  closed 
until  he  came  to  a  stop  and  the  door  opened  and  four  people  got  on 
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the  oar.  Then  I  got  on*   I  |  ot  on  from  the  b-ok,  on  the  step  of 
the  o?r,   I  saw  the  conductor,   I  wos  on  the  first  step  with  both 
feet,  when  I  was  holding  the  railing.  The  railing  I  was  holding 
was  in  the  middle.   1  give  a  transfer  to  the  conductor.  He  took  it. 

Q.  Did  you  hear  the  conductor  say  anything  to  you? 

A.  He  don't  say  anything  to  me, 

Ci#  Or  to  anybody  else  about  not  getting  on  the  oar? 

A.  ho. 
I  saw  the  conductor  pull  the  rope,  then  the  oar  started  to  go.  Goes 
along  a  half  block  and  then  acoident,  I  was  on  the  steps  standing, 
a  hold  of  the  railing,  I  don't  know  who  hit  me,   I  fell  on  the 
ground,  broke  the  leg." 

Ho  question  is  raised,  but  that  plaintiff  was  a  passenger, 
and  tfcat  defendants  received  his  fare,  as  stated. 

Felix  Zurawiez,  a  witness  for  the  plaintiff,  testified  in 
substanoe  that  he  was  on  the  oar  in  question  and  a  witness  to  the 
accident;  that  the  street  oar  was  crowded  to  the  limit  on  the  plat- 
form; that  the  door  on  the  rear  platform  was  open  after  it  came  to  a 
stop}  that  he  got  on  the  car  step;  that  nothing  was  said  by  the  con- 
ductor that  they  could  not  take  any  more  passengers;  that  when  they 
got  about  half  way  down  the  block  the  car  gathered  speed  until  it 
was  going  fast}  that  when  he  was  about  half  way  down  the  block  there 
was  a  crash  of  falling  glass,  which  the  witness  oould  hear,  and  that 
he  was  th»»wn  backwards  into  the  street;  that  he  was  facing  the 
street  car  and  did  not  see  the  automobile. 

Slmer  Neubauer,  the  conductor  of  the  car  in  question  who 
stood  on  th«  back  platform  testified  in  substance  that  he  saw  the  man 
who  was  hurt  attempting  to  board  the  car,  that  the  man  did  not  get  up 
on  the  platform,  but  remained  on  the  steps,  that  there  was  no  room  on 
the  platform  itself  and  no  room  inside  the  body  of  the  oar  for  more 
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paasengers;  that  he  called  out  that  the  car  was  crowded  and  that  there 
waa  another  cir  right  behind;  th^t  there  w^s  no  jerk  or  jolt  of  the 
oar  as  it  started;  that  as  they  were  riding  along  he  saw  an  auto- 
mobile on  the  side  of  the  street  between  the  car  and  the  curb;  that 
when  he  first  saw  the  automobile,  it  was  going  north  nbout  50  or  60 
feet  back  of  the  street  oar  and  traveling  about  30  miles  an  hour, 
about  double  the  speed  that  the  street  car  was  going;  that  the  auto- 
mobile continued  to  gain  on  the  street  oar  \mtil  it  came  up  by  the 
side  of  where  the  witness  was  standing,  and  that  at  that  time,  there 
were  3  or  3  feet  of  space  between  this  automobile  and  the  men  who 
were  on  the  step;  that  when  the  automobile  got  to  the  center  of 
the  street  car,  the  rear  end  of  it  was  just  in  front  of  the  back 
platform  and  the  steps;  that  he  heard  a  noise,  the  automobile  turned 
and  the  back  end  of  it  hit  the  street  oar  steps  and  the  folks  on  the 
step  were  knocked  right  out  into  the  street.  He  stated  that  along 
Milwaukee  avenue  at  the  place  of  the  accident,  there  are  automobiles 
parked  along  the  curb.  This  witness  stated  that  when  the  automobile 
fcn  question  had  passed  the  street  car,  it  hit  a  machine  that  waa 
parked  at  the  curb  along  the  street,  which  happening  turned  the 
automobile  toward  the  street  car. 

The  evidence  indicates  that  the  distance  between  the  curb 
at  and  near  the  place  of  the  accident  and  the  outer  rail  of  the 
street  car  on  Milwaukee  avenue  is  from  15  to  30  feet,  that  the  body 
of  the  street  car  overhangs  the  tracks  at  least  two  feet,  that  the 
step  extends  a  few  inches  beyond  the  side  of  the  car  and  that  there 
were  automobiles  parked  in  a  row  along  the  curb,  and  that  the  street 
waa  bumpy  along  and  about  the  place  of  the  acoident. 

Defendants  contend  that  it  waa  negligenoe  for  the  plain- 
tiff to  ride  on  the  step  of  a  crowded  o??r,  and  that  it  was  not  neg- 
ligence ;:>er  se  for  the  defendants  to  allow  himto  do  so;  that  inasmuch 
as  defendants  had  no  control  over  the  automobile,  they  oannot  be 
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charged  with  having  done,  or  failed  to  do,  anything  whioh  caused, 

or  might  h^ve  prevented,  the  automobile  from  coming  in  contact  with 

the  step,  and  that  plaintiff  w^s  guilty  of  contributory  negligenoe 

in  taking  his  place  on  the  step  of  the  car,  as  the  evidence  shows  he 

did. 

In  North  Chiaiao  :»t.  R.  3.  Co.  v.  Polkey.  303  111,  225 
the  action  was  for  the  death  of  plaintiff* s  intestate,  caused,  - 
as  said  by  the  court  in  its  statement  of  the  oase  -  as  follows: 
"Deceased  was  killed  in  the  afternoon  ***  while  standing  on  the  foot- 
board of  defendant's  grip  car  and  passing  through  the  La  Salle 
street  tunnel  in  the  city  of  Chicago.  There  was  a  parade  ***  and 
a  large  crowd  gathered.   Shen  a  train  (of  cable  cars)  finally  came 
along  it  was  crowded,  and  the  boys  boarded  the  street  car  at  the 
street  corner  on  the  right  hand  side.  Rucks  (decedent)  and  most  of 
the  boys  with  him  stationed  themselves  on  the  running  board  at  the 
side  of  the  grip  car.  ***  In  passing  through  the  tunnel,  the  walls  of 
which  were  of  rough  stone,  were  quite  near  to  the  oar,  the  witnesses 
for  the  plaintiff  giving  different  estimates  varying  from  3  to  12 
inches  from  the  running  board,  or  the  foot  board.  He  (decedent)  *** 
fell  to  the  floor  of  the  tunnel,  suffering  the  injuries  from  which 
he  died."   From  the  statement  made  by  the  court,  it  appeared  that 
the  decedent  was  in  the  act  of  reaching  for  his  fare  when  he  waa 
struck  by  the  wall  of  the  tunnel  and  thrown  from  the  car  and  killed. 
In  commenting  on  the  oase,  the  Supreme  Court  said: 

"It  can  ot  be  said  to  be  negligence,  as  a  matter  of 
law,  under  all  circumstances,  for  a  carrier  of  passengers 
to  permit  a  passenger  to  stand  upon  a  footboard.   It  has 
been  held  that  the  courts  will  not  declare  it  negligenoe, 
as  ■  matter  of  law,  for  a  passenger  to  stand  in  an  exposed 
position  of  that  kind.   (North  Chicago  Street  :ailroad  Co. 
v.  Williams.  140  111.  375;  Chicago  agj  Alton  ;v  ilro?d  Co. 
v»  Fisher.  141  id.  614;  Lake  Shore  r.nd  Michigan  Southern 
Rati way  Co.  v.  Kelsey,  180  id.  530.)   It  would  seem  to 
follow  thft  it  is  not  negli  ence  per  se.  under  all  circum- 
stances, for  *  carrier  to  *llow  a  passenger  to  stand  in 
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such  a  place.   ..hether  it  is  negligence  on  the  part  of 
either  in  e    u.artioulftr  case  is  5  question  ol  fact,  but  if 
no  seat  is  furnished  end  the  carrier  permits  a  passenger 
to  ride  in  th"t  v^v.  the  c-.rvler  assumes  the  duty  of  exer- 
cising the  core  demanded  by  the  circumstances." 

In  Math  v.  Chicago  Pity  Ry.  Go..  343  111.  114,  cited 

"by  defendant  a,  the  Supreme  Court  aaid: 

"The  conductor  received  his  (plaintiff's)  fare,  and 
although  he  was  told  to  step  inside  and  take  a  seat  he  was 
permitted  to  ride  on  the  foot-board  as  a  passenger.  The 
foot-board  is  not  furnished  for  ordinary  use  in  riding  on 
cars,  but  it  is  universally  known  thst  there  are  times  when 
street  cars  are  so  crowded  with  passengers  th?t  some  are 
compelled  to  ride  on  the  foot-board  or  not  reach  their 
business  or  homes  at  all.   Such  conditions  furnish  an  excuse 
for  standing  on  a  foot-board,  so  that  there  is  no  rule  of 
law  that  standing  in  such  a  place  constitutes,  in  itself, 
negligence  on  the  part  ofa  passenger.   (Horth  Chicago  Street 
Railroad  Co.  v.  Polkev.  303  111.  325.)  If  the  circumstances 
are  such  that  standing  on  the  foot-board  is  an  act  of  oare- 
lessness  on  the  part  of  a  passenger,  or  there  is  a  failure 
to  exercise  such  care  as  persons  of  ordinary  purudence  would 
exercise  in  the  same  position,  there  oan  be  no  recovery. 
(Hewes  v.  Chicago  and  eastern  Illinois  Railroad  Co.  317  111. 
500.)  The  fact  that  a  street  car  is  crowded  30  that  a  passenger 
must  stand  on  the  foot-board  if  he  rides  at  all  does  not  render 
the  foot-board  i  safe  place  to  ride  any  more  than  if  the  ear 
were  empty.  The  defendant  having  accepted  aietzl  as  a  pass- 
enger on  the  foot-beard  because  bound  to  exercise  toward  him 
the  high  degree  of  care  required  of  carriers  of  passengers, 
and  the  more  dangerous  the  position  of  a  passenger,  if  it  is 
assented,  to  by  the  carrier,  the  greater  precautions  the  carrier 
is  bound  to  observe,  At  the  same  time  the  law  imposes  on  the 
passenger  the  duty  of  observing  for  his  own  safety  the  degree 
of  care  that  a  person  of  ordinary  prudence  would  observe  while 
riding  on  a  foot-board,  and  it  is  obvious  that  the  attention 
of  the  passenger  to  the  surroundings  and  precautions  to  avoid 
danger  would  be  greater  than  when  occupying  s  seat  in  a  place 
of  comparative  safety.  The  attention  and  circumspection  to 
avoid  injury  required  of  both  parties  is  to  be  mes-sured  by  the 
situation  of  the  passenger  and  the  dangers  connected  therewith.* 

In  Alton  Light  and  Traotion  Co.  v.  Oiler.  217  111.  15, 

we  find  the  following: 

"The  servants  of  the  appellant  company  invited  passen- 
gers to  occupy  the  car  beyond  its  capacity,  and  knowingly 
permitted,  if  they  did  not  induce,  passengers  to  stand  on 
the  platforms  and  steps  of  the  car.  In  such  case  the  carrier 
assumes  the  duty  of  exercising,  for  the  protection  and  safety 
of  the  passengers,  that  degree  of  oare  that  is  demanded  by 
the  circumstances.   (Korth  Chicago  street  Railroad  CQ.  Vt 
Folkey,  303  111.  335.)  The  obligation  of  a  common  carrier, 
which  rested  on  the  appellant  company,  was  to  do  all  that 
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human  care,  vigilance  and  foresight  could  reasonably  do, 
oonsistent  with  the  mode  of  conveyance  and  the  practical 
operation  of  the  road,  to  convey  appellee  and  the  other 
passengers  in  safety  to  his  and  their  destination.*** 
Whether  it  was  negligence  on  the  part  of  the  appellee,  as 
a  passenger,  to  stand  on  the  steps  or  platform  of  the  oar 
was  a  question  of  fact  for  the  decision  of  the  jury,  (fiiorth 
Chicago  Street  railroad  Op.  v.  Polkey.  supra. )  and  not  of 
law  to  be  determined  by  the  court.  The  c>use  was  properly 
submitted  to  the  jury." 

There  seems  to  be  little  dispute  as  to  the  facts  sur- 
rounding  the  accident  in  this  case,  or  as  to  what  caused  it,  and 
under  the  rule  laid  down  by  the  Supreme  Oourt  in  numerous  c?ses, 
the  question  as  to  whether  defendant  was  guilty  of  negligence,  or 
whether  plaintiff  was  guilty  of  such  negligence  as  contributed  to 
the  accident,  are  questions  for  the  jury  to  determine  from  the 
evidence  and  not  for  this  court  to  pass  upon.  The  statement  of  plain- 
tiff that  the  conductor  of  the  oar  accepted  plaintiff's  fare,  made 
plaintiff  a  passenger  under  conditions  then  well  apparent  to  the 
conductor  from  his  own  testimony* 

Defendants  also  assign  error  upon  the  refusal  of  the 
court  to  give  the  following  instruction: 

"the  jury  are  instructed  that  on,  and  along  prior  to 
December  9,  1930,  there  was  in  full  force  and  effect  in  the 
City  of  Chicago,  an  ordinance  that  read,  and  reads,  in  part 
aa  follows:  'Section  72-Riding  on  Running  Boards  -  It  shall 
be  unlawful  for  any  person  to  ride  upon  the  fenders,  running 
board  or  outside  steps  of  any  vehicle.1 

If  the  jury  believe,  from  the  evidence  in  this  case, 
that  the  plaintiff,  at  and  just  before  the  time  of  the  acci- 
dent in  question,  was  violating  the  said  ordinance,  and  if 
you  further  believe  from  the  evidence,  under  the  instructions 
of  the  Oourt,  tfe&t  he  was  thereby  guilty  of  negligence  which 
proximately  contributed  to  his  injury,  he  can  not  recover 
from  defendants  in  this  case** 

The  ordinance  referred  to  is. Section  3003  of  the  Revised  Chicago 

Code  of  1931,  which  is  a  part  of  Chapter  38  of  such  Code,  entitled, 

"Traffic",  and  a  reading  of  the  entire  chapter  indicates  that  neither 

the  portion  of  the  ordinance  referred  to  in  the  instruction,  nor  any 

other  portion  of  it,  Iwf  to  do  with  street  cars  or  street  railways, 
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but  to  motor  and  other  vehioles  traveling  on  the  highways.  Chapter 
11  of  this  Code  has  to  do  with  railways  of  all  sorts,  including 
street  railways.   Article  5  of  Chapter  21  of  this  Revised  Code  in 
Section  1157  thereof  provides,  paragraph  "(j)  for  the  purpose  of 
providing  oomfortable  transportation  of  passengers  without  crowding, 
the  number  of  passengers  to  be  carried  in  any  street  railway, 
elevated  railway  or  steam  railroad  oar  shall  not  exoeed  the 
seating  capacity  of  such  street  railway,  elevated  railway  or  steam 
railroad," 

We  are  of  the  opinion  that  the  court  wss  not  in  error 
in  refusing  this  instruction,  and  that  the  court  was  justified  in 
submitting  the  case  to  the  jury  on  the  declaration.  The  questions 
raised  by  defendants  as  to  whether  or  not  defendant  was  guilty  of 
negligence,  or  whether  plaintiff  was  guilty  of  contributory  negli- 
gence present  questions  of  fsct  for  the  determination  of  the  jury. 
The  jury  heard  the  witnesses,  snd  had  full  opportunity  of  passing 
upon  these  questions,  and  under  the  circumstances,  we  do  not  feel 
that  we  are  justified  in  disturbing  the  verdict  and  judgment.  The 
judgment  is  affirmed. 


HJILSON  AMD  MiSBEL,  JJ,  COSCU  >. 
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OORFMAN  &   R08EI,    INC., 
(    iintiff) 


?3EAL  FROM 

MUNICIPAL   COURT 
OF  CHICAGO. 


A.  MI  tcJKY, 

(Defendant) 


t 


Appellant.   )  &  V  t>  Jle^ie  O  ZJ  O 

Opinion  filed  June  20,  1934 

MR,  PRE3IDWG  JUSTICE  HALL  QZLIYERIB  JHK  ©PXH10I  OF  THE  COURT. 
This  ia  an  appeal  by  defendant  from  a  judgment  of  the 
Muni oi pal  Court  of  Chicago  for  ;;380.79  and  costs.   It  is  charged  by 
plaintiff  in  his  statement  of  claim  that  plaintiff  sold  and  delivered 
to  defendant  certain  goods,  ^~res  and  merchandise  to  the  amount  of 
•>  304*09,  for  which  defendant  did  not  pay,  and  that  defendant  gave 
plaintiff  a  check  for  $76.70  in  payment  of  other  goods,  wares  and 
merchandise  sold  by  plaintiff  to  defendant,  which  check  was  returned 
unpaid  to  the  plaintiff  because  of  the  failure  of  the  bank  upon  which 
it  was  drawn.   Defendant  denies  that  he  purchased  the  goods,  as 
alleged  by  plaintiff,  or  that  he  gave  plaintiff  the  check  in  question. 
Saa  Rosen  testified  that  he  was  president  of  the  plaintiff 
company,  wholesale  grocers  in  the  city  of  Chicago,  and  in  substance 
that  prior  to  May,  1931,  the  corporation  had  been  selling  groceries 
to  defendant  Mirsky,  who  operated  a  grocery  store  at  3149  Indiana 
avenue,  Chicago;  that  up  to  about  the  last  mentioned  date,  the 
dealings  between  the  parties  were  on  a  cash, or  0.0.0.  basis,  and 
that  one  J,  Nathanson  was  in  charge  of  the  business,  placing  the  orders 
and  paying  by  checks  signed  A.  Mirsky,  by  J.  Nathanson,  and  that  such 
cheeks  prior  to  that  time  had  always  cleared;  that  about  Imy   19th, 
JL331,  Hathanson  r-  quested  the  witness  to  give  the  defendant  institution 
credit  for  the  goods  purchased;  that  the  witness  then  talked  with 
defendant  Mirsky  at  the  store  at  3149  Indiana  avenue,  and  that  Mirsky 
told  the  witness  that  Nathanson  was  operating  the  store  for  the 
defendant,  and  that  defendant  would  pay  all  bills  incurred  for 
merchandise  delivered  t  the  store;  that  thereafter  deliveries  were 
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made  on  credit,  and  that  some  of  them  were  paid  in  the  course  of 

business.  Plaintiff  exhibited  delivery  receipts  for  the  merchandise 

so  delivered,  and  st  ted  that  on  June  10th,  1931,  he  received  a 

check  for  '76.70,  which  he  exhibited  to  the  court,  drawn  on  the 

bank, 
Linooln  State  Bank,  signed  A.  Mirsky  by  J,  Hathanson,  agent,  whichfN 

at  the  time  of  its  presentation,  had  ceased  doin^,  business;  that 

-fter  the  check  had  been  returned,  and  the  time  for  the  payment  of 

the  goods  delivered  had  passed,  he  called  on  Mirsky,  who  promised 

to  ravine   the  check  good,  and  th-t  he,  Mirsky,  would  make  payments  on 

the  overdue  account  and  asked  the  witness  to  be  patient  with  him. 

Defendant  Mirsky  testified  in  substance  that  he  had  never 
met  Rosen  and  did  not  have  the  conversations  with  him,  as  stated  by 
Rosen;  that  he  did  not  tell  Rosen  thst  Nat nans on  was  operating  the 
store  for  him,  or  that  he  would  pay  for  the  goods  delivered  to  the 
store,  and  that  he  never  had  any  interest  in  the  store. 

After  Mirsky  had  testified,  Rosen  ^as  again  called  to  the 

stand  and  identified  defendant  fiirsky  as  the  person  with  whom  he  had 

the  conversations  testified  to,  and  again  stated  that  Mirsky  had 

said  th-t  he  owned  the  store  at  3149  Indiana  avenue,  operated  for 

him  by  Eathanson,  and  that  he,  Mirsky,  agreed  to  pay  the  check  in 

Question* 

The  only  questions  involved  were  questions  of  faot,  and 

as  the  court  heard  the  evidence,  saw  the  witnesses,  and  as  the  finding 

is  not  Hf-ainst  the  manifest  eight  of  the  evidence,  we  see  no  reason 

for  disturbing  the  finding  and  judgment.  The  judgment  is  affirmed. 

AFFIRMED. 

WILSON  AND  HEBEL,  JJ.  CONCUR. 
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JOSEPH  M09TAK0, 


Defendant  in  Error, 


ERROR  TO 

RIOR  OOURT 

J.  V.  EI'.    ,  doing  business  as  COOK  COUNTY. 

LIND2X  NASH  BALES  and  EARL  CALL, 

Plaintiffs  in  Error.   )   </    §  t)  ±.A»  59(5 
Opinion  filed  June  20,  1934 

MR.  PRESIDING  JUSTICE  HALL  DELIVERED  THE  OPINION  OF  THE  COURT. 
By  this  writ  of  error,  a  reversal  is  sought  of  a  judgment 
of  the  Superior  Court  of  Cook  County  for  #8,900,  entered  in  an  action 
brought  by  plaintiff  to  recover  damages  alleged  to  have  been  sus- 
tained by  him  through  the  negligenoe  of  defendants.  The  oause  was 
submitted  to  a.  jury.  No  question  Is  raised  on  the  pleadings.  The 
points  raised  here  by  defendant  are  that  plaintiff  was  guilty  of 
contributory  negligence,  that  the  verdict  of  the  jury  was  against 
the  aanifest  weight  of  the  evidence,  that  the  court  erred  in  giving 
certain  of  plaintiff's  instructions  and  in  refusing  to  give  certain 
instructions  offered  by  defendants,  th->t  plaintiff's  attorney  made 
an  unfair  argument  to  the  jury,  and  that  the  verdict  and  judgment  are 
excessive. 

On  June  39th,  1931,  defendant  Call,  an  employe  of  defen- 
dant Fincher,  was  driving  Fincher's  automobile  south  on  the  west  side 
of  Halsted  street  toward  the  intersection  of  Hals ted  and  14th  streets 
in  the  city  of  Chicago  Heights,  and  plaintiff  was  riding  his  motor- 
cycle north  toward  the  same  interesection  on  the  east  side  of 
Halsted  street.  Approaching  this  intersection  from  both  the  north 
and  south  of  14th  and  Halsted  streets  is  a  four  Ian*  highway.  At  the 
intersection  of  these  streets,  the  two  machines  collided,  and  as  a 
result  of  the  collision  plaintiff  wps  seriously  injured. 

Plaintiff  testified  in  substance  that  on  the  1?y  in 
question  he  was  driving  north  on  the  east  side  of  Hoisted  street  at 
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a  speed  of  about  30  miles  an  hour;  that  rs  he  approaohed  14th  Btreet, 
he  noted  th~t  the  signal  showed  a  green  light  for  north  and  south 
traffio;  that  the  vehicles  on  14th  street  were  standing  still;  ttr  t 
when  he  first  saw  defendant's  car,  both  his  motorcycle  and  defendant's 
car  were  about  40  feet  distant  from  the  respective  north  and  south 
boundaries  of  14th  street;  th^t  he  vas  half  way  across  14th  street 
when  defendant's  oar  made  a  sudden  turn,  when  it  was  ^bout  10  feet 
from  plaintiff's  motorcyole,  and  that  defendant's  front  bumper  hit 
plaintiff's  motorcyole.  Plaintiff  also  testified  that  he  was  about 
10  feet  from  the  northeast  corner  of  the  two  streets,  where  a  traffio 
light  is  located,  when  the  accident  happened;  th-»t  he  found  himself 
in  the  street,  and  that  MI  noticed  the  condition  of  my  leg;  I  seen 
it  hang  over  to  one  side  like  a  piece  of  neat;  I  was  in  agony," 

William  D'Maioo  testified  in  substance  that  on  June  39th, 
1931,  at  and  immediately  before  the  time  of  the  accident  in  question, 
he  was  in  his  automobile  headed  west  on  the  north  side  of  14th  street, 
waiting  for  the  traffio  signal;  tint  the  light  on  the  northeast  comer 
of  the  intersection  near  the  witness  was  about  one  foot  inside  the 
ourb;  that  he  saw  the  motorcyole  a  moment  before  the  collision  headed 
north;  th  t  14th  street  is  about  40  or  50  feet  wide;  that  defendant's 
automobile,  when  it  started  making  the  turn,  had  been  going  south,  and 
that  it  made  a  sharp  turn,  and  that  at  this  time,  plaintiff's  motor- 
cycle was  headed  north  going  30  or  25  miles  an  hour;  that  the  witness 
had  been  driving  an  automobile  for  about  30  years;  that  the  collision 
occurred  on  the  northeast  corner  of  the  intersection  in  front  of 
the  ritness,  about  10  or  15  feet;  th-;t  the  motorcyole  was  smashed 
and  the  boy  (plaintiff)  was  on  the  pavement,   i'he  witness  stated 
th*t  he  got  out  of  his  oar  and  that  "we  picked  the  boy  up  and  took 
him  to  a  hospital,  and  that  at  that  time,  plaintif  's  leg  was  broken," 
On  cross-examination,  as  to  the  situation  of  defendant's  automobile 
at  the  time  of  and  immediately  before  the  oollision,  this  witness 
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testified  that  "the  automobile  did  head  »&rt«  As  it  straightened 
out  and  headed  into  14th  street,  the  motorcycle  was  about  10  or  13 
feet  south  of  it.  The  car  was  only  4  or  5  feet  away  from  the  light 
I  am  talking  about.   <hen  the  automobile  turned  east  into  14th 
street,  the  motorcycle  was  already  practioally  cross  14th  street; 
that  at  that  time  it  was  about  4  or  5  feet  from  the  curb  on  the 
east  side  of  Halsted  street  ***  going  straight  until  it  got  hit." 
This  witness  futther  stated  "that  the  collision  occurred  about  4 
feet  west  of  the  light  on  the  corner  (the  northeast  corner)  *•* 
and  that  the  stop  light  wag  4  or  5  feet  from  where  the  accident 
happened." 

Valentine  Gurney  testified  in  substanoe  that  he  saw  the 
collision  in  question;  that  at  the  time  of  the  collision  he  was 
standing  at  the  southeast  corner  of  the  intersection  of  Halsted  and 
14th  streets;  that  he  saw  the  motorcycle  coming  up  to  the  inter- 
section going  north,  and  at  that  time  the  motorcycle  was  close  to  the 
east  curb  of  Halsted  street;  that  at  the  time  of  the  collision, 
the  motorcycle  was  going  about  15  or  20  miles  an  hour,  and  at  the 
same  time  defendants  automobile  was  headed  in  a  southeasterly 
direction.  He  further  stated  in  substance  that  defendant's  car 
made  a  left  hand  turn  and  ran  into  the  motorcycle. 

The  only  occurrence  witness  produced  by  defendant  was 
Earl  Gall,  one  of  the  defendants  and  the  driver  of  the  automobile 
owned  by  *incher.  This  witness  testified  in  substance  that  he 
was  traveling  not  more  than  5  miles  an  hour  when  he  came  to  the 
corners  of  the  intersection  of  the  streets  in  question;  that  he  came 
into  the  intersection  on  the  inside  lane,  and  saw  no  one  approaching 
from  the  south,  and  that  he,  meaning  plaintiff,  out  in  in  front  and 
hit  the  bumper. 

Defendants  complain  of  the  following  argument  made  by 
plaintiff's  counsel: 
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■ ivery  one  of  us  in  life  may,  at  some  time  or  other, 
have  a  little  lapse  of  thought,  a  little  standstill  of  the 
mental  processes,  a  little  -  just  a  blank  come  across  us, 
but  in  order  that  a  raan^s  carelessness  or  his  mistake,  if 
any,  can  he  foisted  upon  him  to  beat  him  in  a  lawsuit  as 
a  plaintiff,  it  must  be  the  thing  that  produces  the 
accident,  any  general  negligence  - 

Mr.  Vogel:   I  object  to  that  as  not  a  proper  state- 
ment. It  is  not  necessary  that  it  be  the  sole  contributing 
factor,  if  it  aids  or  proximately  helps  to  bring  about 
the  accident. 

Mr.  Hulbert:  Yes,  but  juat  a  little  deviation  from 
the  exeroise  of  the  strictest  military  caution  would  not 
defeat  the  plaintiff's  right  of  recovery,   ''hat  he  did 
must  be  the  proximate  cause  of  the  accident  and  what  he  did 
not,  a  little  bit  of  testimony  from  this  man  and  that,  and 
finally  put  together  and  make  something  out  of  it." 

aftd  suggest  that  it  was  calculated  to  mislead  the  jury,  and  in  effect 
constituted  an  invitation  to  the  jury  to  compare  the  negligence  of  the 
plaintiff  and  defendants.  *•  have  read  the  quoted  statement  of  plain- 
tiff's counsel  very  carefully,  and  are  ouite  sure  that  it  could  not 
have  been  prejudicial. 

Defendants  also  insist  that  the  court  was  in  error  in 
refusing  the  following  instruction: 

"Contributory  negligence  on  the  part  of  the  plaintiff 
is  a  bar  to  recovery  in  a  case  of  this  kind,  and  this  is 
true  whether  or  not  the  defendants  were  negligent  and  if 
you  believe  from  the  evidence  that  the  plaintiff  was  negli- 
gent at  the  time  of  or  immediately  before  the  sccident  in 
any  way  which  contributed  to  or  helped  to  nring  about  the 
accident  and  any  injuries  which  he  sustained,  there  can 
be  no  recovery  in  this  case  and  your  verdict  should  be  not 
guilty. 

The  Oourt  instructs  you  that  you  are  not  warranted  in 
comparing  the  negligence  of  the  plaintiff  and  of  the  defend- 
ant Call,  if  any,  to  determine  which  was  guilty  of  the 
greater  degree  of  negligence,  but  if  you  find  from  the  evi- 
dence under  the  instructions  of  the  Court  that  the  plain- 
tiff was  guilty  of  any  want  of  ordinary  cere  which  caused 
or  helped  to  cause  the  accident  here  in  question,  and  the 
plaintiff's  injuries,  if  any,  then  you  should  find  the 
defendants  not  guilty. 

You  are  instructed  that  no  greater  duty  rested  upon 
the  defendant,  Call,  in  this  case  to  avoid  injury  to  the 
plaintiff  at  the  time  of  and  just  before  the  collision  than 
rested  upon  the  plaintiff.  And  if  you  believe  from  the 
evidence  that  the  plaintiff  and  the  defendant  had  eoual 
opportunity  each  to  see  the  other  before  the  accident  and 
to  avoid  the  same,  there  can  be  no  recovery  in  this  case," 

On  behalf  of  defendants,  the  oourt  read  to  the  jury  17  instructions, 
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sjad,  as  we  read  them,  they  cover  every  phase  of  the  case  as  presen- 
ted by  the  refused  instruction, * 

Alfon  L.  Cornet t,  a  physician  and  surgeon,  testified  in 
substanoe  that  he  examined  the  plaintiff  in  the  emergency  room  of 
the  hoppital  to  whioh  plaintiff  was  taken  on  the  day  of  the  accident, 
and  that  "I  found  his  leg  badly  crushed  and  macerated,  very  profuse 
bleeding,  large  laceration  in  the  lorer  end  of  the  leg  with  some 
particles  of  bone  protruding  through  the  opening,  wound  very  dirty 
and  patient  in  extreme  shock.  A  fracture  of  both  bones  below  the 
knee.  The  lower  end  of  the  tibia  and  the  fibula  with  a  great 
number  of  loose  pieces.  The  tibia  is  the  large  bone  known  as  the 
shin  bone,  the  other  is  the  fibula  lying  to  the  outside. "  He  stated 
that  after  cleaning  the  wound,  he  removed  a  large  number  of  loose 
partioles  of  bone  approximately  one  and  one  half  inohes  in  length, 
which  were  shattered  from  the  large  bone,  the  tibia,  and  placed 
drainage  in  the  wound  about  the  leg  and  put  the  leg  in  a  wire  cast; 
that  the  patient  was  in  extreme  shock  over  a  period  of  at  least  a 
day  and  a  fcalf  due  to  loss  of  blood;  thr*t  on  the  first  examination 
the  foot  had  no  location,  it  was  just  so  flaccid  it  would  turn  and 
fall  and  turn  out  at  right  angles,  there  was  no  bopy  attachment 
whatever,  the  bony  structures  were  destroyed  with  the  pieces  missing, 
and  there  was  no  connection  between  the  ends  of  the  bone;  that 
considerable  infection  developed  after  the  fifth  day.  This  witness 
also  testified  that  plaintiff's  wound  was  still  open  on  October  10th, 
following  the  accident,  and  was  discharging  serum  and  pus;  that  he 
found  persistent  inflammation  of  the  bony  structures,  and  that  plain- 
tiff was  in  bed  about  three  months,  during  which  time  he  dressed 
the  leg  about  once  or  twioe  a  day;  that  plaintiff  was  in  the  hospital 
about  three  weeks  before  he  was  discharged,  walking  on  crutches. 
This  witness  also  testified  that  the  wound  gradually  healed,  and  that 
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the  injured  leg  was  abnormal  in  shape  and  was  shorter  approximately 
one  inch;  that  there  was  a  falling  outward  and  forward  at  the  lower 
portion  of  the  leg  just  above  the  ankle,  a  thickening  and  enlargement 
snd  some  swelling.  This  dootor  also  testified  that  he  saw  plaintiff 
about  a  week  prior  to  the  trial  and  found  about  a  one  inoh  shortening 
in  the  defective  leg,  the  leg  larger  than  normal  and  some  outward 
and  forward  curvature  of  the  bony  structures.  The  wounds  were 
healed.  He  also  testified  that  in  hia  opinion,  the  disability  was 
permanent. 

3idney  s.  Greenspahn,  a  physician  and  surgeon,  testified 
in  substance  th;>t  he  took  certain  X-ray  pictures  of  plaintiff's  leg 
on  November  3rd,  1931;  that  the  pictures  indicated  that  "in  the 
lower  third  of  the  left  tibia  at  a  point  of  about  two  inches  above 
the  ankle  there  has  been  a  break  in  the  continuity  of  the  bone  and 
shows  there  is  a  fraoture  in  th-t  structure,  and  that  this  fracture 
consists  of  at  least  four  different  particles,  in  medical  terms  called 
a  comminuted  fracture,  but  there  has  been  a  displacement  hanging 
under  and  overriding  the  fractured  segment.*"  He  also  testified  that 
he  found  scars  on  the  plaintiff's  leg  and  ankle,  and  that  they 
were  badly  swollen. 

An  examination  of  the  record  indicates  that  the  questions 
of  plaintiff's  contributory  negligence  and  defendants'  negligence 
*ere  fully  and  fairly  submitted  to  the  jury,  as  was  the  question 
of  the  extent  and  permanency  of  plaintiff's  injuries.  The  jury  was 
fully  and  fairly  instructed, -and  we  can  see  nothing  in  the  record 
which  would  justify  us  in  interfering  with  the  verdict  and  judgment. 
The  judgment  is,  therefore,  affirmed. 

AFFIRMED. 
WILSOK  AND  HEBSL,  J J.  CGHCtm. 
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G.  VICTOR  SAND3TROM, 

(Plaintiff)  Defendant  in  Errolr^ 
v. 
R.  M.  JOHNSON  and  FRANK  OAULEY, 
Defendants. 


WRIT  OF  £ 


SUPERIOR'  COURT 


COOK  COUNTY. 
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R.    M.    JOHNSON, 

(Defendant)  Plaintiff  in  Error. 

Opinion  filed  June  20,  1934 
MR.  PRESIDING:  JUSTICE  HALL  SKJfERBB  THE  OPINION  OF  fHB  COURT. 

By  this  writ  of  error  defendant,  R.  M.  Johnson,  seeks 
the  reversal  of  a.  Judgment  against  him  and  one  Frank  Oauley  for  ser- 
vices alleged  to  have  been  rendered  and  materials  furnished  by  plain- 
tiff to  them  in  and  about  decorating  the  Clayton  Court  Building  in 
the  city  of  Chicago.  There  3eems  to  be  no  question  but  that  plain- 
tiff did  the  work  and  furnished  the  materials,  as  alleged. 

Plaintiff  testified  in  substance  that  in  the  Fall  of  1936 

he  had  a  conversation  with  defendant  Oauley,  to  whom  he  furnished  an 

estimate  of  the  cost  of  certain  work  to  be  done  in  the  building 

mentioned,  and  th?t.Oauley  told  him  to  go  ahead  and  do  the  work,  whioh 

he  did;  that  thereafter  he  took  the  first  statement  of  certain  amounts 

due  for  such  work  to  Oauley,  th^t  Oauley  wrote  out  a  check  and  sent 

him  with  it  to  Johnson,  who  countersigned  the  check  for  the  amount 

of  the  statement,  which  check  was  paid;  that  he  followed  this  procedure 

during  the  years  of  1927,  1938  and  1939  in  the  work  of  decorating  the 

each  of 
26  apartments  in  the  building,  made  statements  fox/which  Cauley  gave 

him  a  check,  and  that  each  of  the  cheeks  were  countersigned  by  Johnson. 

A  bill  of  particulars  was  furnished  by  plaintiff  to  the 

defendant,  and  plaintiff  testified  that  all  the  *ork  h?d  been  done 

and  paid  for  in  the  mnner  stated,  except  the  amount  of  2,430.00, 
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for  which  this  suit  was  brought  and  for  which  judgment  w?s  entered. 
Apparently,  from  the  record,  this  balance  remains  unpaid.  Piainti  f 
further  testified  that  in  the  Fall  of  1939  Johnson  told  him  that  as 
so^n  as  the  taxes  were  paid  on  the  property,  he  would  sign  a  check 
for  the   'l':nce  due. 

defendant  Johnson  testified  that  he  first  met  the  plaintiff 
in  October,  1926,  when  the  plaintiff  came  to  Johnson's  office  to  get 
a  check  countersigned;  tfeat  he,  Johnson,  then  told  plaintiff  that  he, 
had  a.  third  mortgage  on  the  building  a&d  had  taken  the  title  as 
security;  that  he  had  nothing  whatever  to  do  with  the  building,  the 
making  of  repairs,  dealing  with  the  tenants,  or  renting,  and  that  if 
plaintiff  contracted  for  any  bills,  he  would  have  to  look  to  Cpuley 
for  his  payment,  that  the  only  reason  he  w?s  countersigning  the 
checks  w^s  th~t  he  had  to  kieep  the  funds  from  the  rent  to  put  into 
the  account  to  pay  for  current  expenses;  that  plaintiff  came  in  about 
once  every  month  to  h~ve  checks  countersigned.  He  denied  that  he  had 
ever  agreed  to  pay  plaintiff*!  bills. 

A  recapitulation  of  the  essential  facts  shown  by  the  reoord 
indicates  the  following;  That  the  premises  in  question  were  conveyed 
by  Jauley  to  Johnson  on  July  28tb,  1926,  and  that  contemporaneously 
with  the  delivery  of  the  deed  by  Cauley  to  Johnson,  Johnson  gave 
Cauley  an  option  to  re-purchase  the  premises  within  two  ye?rs  of  that 
date,  and  also  agreed  with  Cauley  that  >uley  should  manage  the  build- 
ing during  the  period  of  the  option.   At  that  time,  Johnson  had  a 
second  and  third  mortgage  on 'the  property,  as  security  for  money  due 
him  from  :auley.  Johnson's  testimony  is  to  the  effect  th^t  he  took 
title  to  avoid  the  expense  of  the  foreclosure  of  his  mortgages.  After 
July  28th,  1926,  when  Cnuley  conveyed  the  premiies  to  Johnson,  the 
building  was  then  mortgaged  by  Cauley  to  Johnson  and  the  rentals  were 
deposited  by  him  in  a  bank  account  at  the    itol  State  Bank,  which 
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had  been  ©pened  by  Johnson.  These  funds  oould  not  be  withdrawn  from 
this  account  exoept  when  checks  were  countersigned  by  Johnson.  It 
also  appears  that  Johnson  paid  the  charges  for  the  operation  of  the 
building  out  of  this  account,  «nd  that  out  of  this  fund  Johnson  was 
paid  on  account  of  his  debt  due  from  Oauley  about  $9,000,  and  that 
Oauley  was  paid  nothing  out  of  the  fund.   An  option  given  by  Johnson 
to  Oauley  to  repurchase  the  property  within  two  years  and  which 
expired  on  July  28th,  1938,  was  never  exercised.  It  also  appears  that 
in  February,  1939,.  Johnson  assumed  the  management  and  control  of  the 
premises  in  question.  By  the  bill  of  particulars  filed  in  the  case, 
it  appears  that  the  materials  and  labor  furnished,  for  which  this  suit 
was  brought,  was  for  a  period  from  July  1937,  to  March,  1939,  Johnson 
appropriated  a.  large  proportion  of  the  amounts  collected  to  the  payment 
of  the  debt  due  him  from  Oauley.  The  record  clearly  indio«tes  that  he 
and  Oauley  were  engaged  in  a  mutual  or  joint  undertaking,  from  which 
each  expected  to  profit.  In  ords  &  Phrases  Judicially  Considered, 
Vol.  4,  page  3814,  *e  find  the  following  definition:  "If  the  interests 
of  the  obligees  is  joint,  it  matters  not  that  the  contract  in  its  terms 
is  several, "  In  the  beginning,  by  the  operation  of  this  building, 

uley  expected  to  pay  his  debt  to  Johnson  and  receive  a  re-conveyance 
of  the  property.   On  Johnson's  part,  he  expected  to  have  his  debt  paid. 
The  building  was  being  operated  under  the  arrangement  between  the  two 
with  these  ends  in  view.  After  Oauley  had  conveyed  to  Johnson  on  July 
36th,  1938,  it  seems  to  be  not  disputed  that  these  two  had  a  distinct 
understanding  as  to  the  management  of  the  building,  and  the  collection 
and  disposal  of  the  rents,  The  rents  went  into  a  bank  account  con- 
trolled by  Johnson.  He  knew  that  the  plaintiff  was  furnishing  the 
materials  and  doing  the  work  for  which  he  seeks  compensation.  We 
see  no  reason  for  disturbing  the  judgment  of  the  Superior  Court,  and 

it  is,  therefore,  affirmed, 

AFFIRMED. 
Bll.Snw  ism  ut-D^T    tt   ^.^««.„_ 
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HYMAN  EPSTEIN,  /    APPEAL  FROM 

(Plaintiff)  Apoellant, 

MUNICIPAL  COURT 
v 

CONTINENTAL-ILLINOIS  BftNK  &  TRtfST  )  OF  CHIC* GO • 

00.,  a  Corporation,  2  7   &      LA.  5  9  ?1 

(Defendant)  Appellee. 

Opinion  filed  June  30,  1934 

MR.  .  OBSIBIKG  JUSTICE  HALL  DELIVERED  THE  OPINION  OF  THfc  COURT. 

This  ia  an  appeal  from  a  judgment  of  the  Munioipal  Court 
of  Chioago  against  plaintifi  for  costs.  After  the  entry  of  the 
judgment,  and  the  perfection  of  the  appeal  to  this  court,  on  May 
23rd,  1934,  the  death  of  My man  Epstein,  appellant  was  suggested,  and 
B.  M.  Epstein,  as  Administrator  of  the  Estate  of  Hyman  Epstein, 
deceased,  by  order  of  this  court  was  substituted  as  appellant. 

On  the  18th  day  of  te-rch,  1930,  a  petition  in  bankruptcy 
was  filed  in  the  District  Court  of  the  United  states  for  the 
Northern  District  of  Illinois,  seeking  to  have  the  Noble  Printing 
Company  adjudicated  a  bankrupt.   Subsequently,  on  M=roh  16th,  1933, 
in  this  bankruptcy  proceeding,  Sam  Howard  was  appointed  trustee,  and, 
as  such  trustee,  sold  and  assigned  to  Hyman  Epstein,  plaintiff,  the 
accounts  receivable  of  the  alleged  bankrupt,  among  them  being  t  claim 
against  Kaufman  &   V/olf  for  *1,117.25. 

R.  J.'  Kowalewski,  a  witness  produced  by  plaintiff,  testified 
in  substance  th?t  he  m  the  secretary  of  the  Noble  Printing  Company, 
and  that  the  schedules  filed  in  the  bankruptcy  proceeding  bore  his 
signature  as  official  secretary  of  the  Noble  Printing  Company;  th  t 
among  the  accounts  receivable,  shown  in  the  schedules  filed,  wa3  the 
claim  against  Kaufman  &  Wolf,  Hammond,  Indiana,  for  1,117.25,  and 
that  the  claim  of  the  Noble  Printing  Company  against  Kaufman  &  Wolf 
had  been  assigned  to  R.  J.  Kowalewski  Real  st-vte  Oonaany  for  moneys 
advanced  by  this  company  to  the  No.le  Printing  Company. 
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William  J.  Moore,  an  employee  of  the  Noble  Printing  Com- 
pany, and  a.  witness  produced  by  plaintiff,  testified  in  substance 
th  t  subsequent  to  March  25th,  1930,  he  and  Kowalewski  visited  the 
office  of  Kaufman  &  Wolf  at  Hammond,  I  -liana,  and  procured  a  cheok 
from  that  firm  drawn  on  the  First  Union  Trust  &  Savings  Bank  of 
Hammond,  Indiana,  payable  to  the  Noble  Printing  Company,  for  the  sum 
of  01, 117.25,  the  amount  of  the  olaim  of  the  Noble  Printing  Company 
against  K.aufraan  &  Wolf,  and  thereafter  presented  this  check  to  and 
procured  from  the  First  Union  Trust  &   Savings  "nk  of  Kmmond, Indiana, 
a  cashier's  check  drawn  on  the  Continental  Illinois  Bank  &   Trust 
Company  for  ,,1,117.25,  also  payable  to  ihe  order  of  the  Noble  Printing 
Compa-ny;  that  thereafter,  Kowalewski  placed  two  endorsements  on  the 
back  of  this  cashier's  check,  one  being  to  "pay  to  the  order  of  any 
b?nk  or  banker,  signed  R.  J.  Kowale^ski  Real  Estate  Co.,  Inc,  Chicago]} 
the  other  endorsement  being  "Noble  Printing  Company."  This  check 
dated  ^arch  30th,  1930,  was  paid  by  the  Continental  Illinois  Bank  & 
Trust  Company  to  Kowalewski  on  March  27th,  1930.  It  is  the  basis  of 
the  suit  against  defendant  by  Epstein. 

The  assignment  of  the  "Accounts  ?eceivableB  of  the  Noble 
Printing  Company,  bankrupt,  including  the  alleged  assignment  of  the 
account  in  question,  was  ma.de  by  the  trustee  in  bankruptcy  to  Hyman 
Epstein  on  March  16th,  1933,  three  years  after  this  account  had 
been  p^id.   1his  fact  is  admitted  by  plaintiff  in  his  statement  of 
claim,  when  he  states  that  the  check  in  question  n*a  given  "in  pay- 
ment of  the  indebtedness  then  due  to  said  payee,"  As  an  "account 
receivable",  it  had  ceased  to  exist  at  the  time  of  its  supposed 
assignment  to  plaintiff.   At  the  time  the  bank  paid  the  check,  the 
plaintiff  had  no  interest  in  the  transaction. 
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We  cannot  see  th-^t  by  the  alleged  assignment  of  this  so 
called  "account  receivable"  made  three  ye-irs  -ifter  the  account  had 
been  paid,  plaintiff  has  any  right  of  action  against  defendant  bank. 
The  judgment  of  the  Municipal  Court  of  Ohieage  is,  therefore,  affirmed. 


AFFIRMED. 


ON  AWD   HEBSL,  JJ.  CONOU  '. 
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LU-MI-NU3  SIGNS  INC,  a  corporation. 
Appellant, 
v. 
J.  J.  ANNE3,  OF  CHICAGO. 

APpen.e.  i  27  6  I. A.  59  7^ 

Opinion  filed  June  20,  1934 
MR.  PRESIDING  JUSTICE  HALL  DEIiXVSRIB  THE  OPINION  OF  THE  COURT. 
This  is  an  appeal  by  plaintiff  from  an  order  of  the 
Municipal  Court  of  Chicago  vacating  a  judgment  against  defendant  in 
an  action  in  trover.  An  action  in  replevin  for  the  recovery  of  an 
electric  sign  was  "begun  by  plaintiff  against  defendant  in  the  Munici- 
pal Court  of  Chicago  on  December  15th,  1933.  Thereafter,  a  writ  of 
replevin  was  issued,  served  on  the  defendant  personally,  and  re- 
turned by  the  officer  to  whom  it  was  delivered  on  December  19th, 

1932,  unexecuted.  Thereafter,  on  January  35th,  1933,  in  an  action 

in  trover  for  the  alleged  wrongful  conversion  of  the  sign,  a  judgment 
was  entered  in  favor  of  plaintiff  and  against  defendant  for  the  sum 
of  150»00  the  value  of  the  sign.  On  M-rch  14th,  1933,  a  conditional 
judgment  in  garnishment  in  a  proceeding  supplemental  to  the  judgment 
in  trover  was  entered  in  favor  of  plaintiff,  and  against  the  Amies 
Restaurant,  Inc,  a  corporation.   On  the  same  date,  March  14th,  1933, 
a  final  judgment  w  s  entered  against  the  garnishee.  On  June  6th, 

1933,  defendant  filed  a  petition,  praying  that  the  judgment  in  trover 
entered  on  January  25th,  1933,  be  vacated  and  set  aside.  On  July 
25th,  1933,  the  oourt  entered  an  order  vacating  the  judgment  in 
trover  entered  January  25th,  1933.  It  is  from  this  last  order  that 
the  appeal  herein  is  tr-ken. 

The  grounds  alleged  by  defendant  in  his  petition,  praying 
that  the  judgment  in  trover  be  set  aside,  are  in  substance  as 
follows:  that  when  the  deputy  bailiff  of  the  Municipal  Court  m  de 
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a  demand  on  defendant  for  the  sign,  defendant  informed  the  bailiff 
tlr  t  he  did  not  have  37? id  property  and  knew  nothing  about  it,  and 
th-t  the  bailiff  informed  the  defendant  (petitioner)  that  he  would 
return  the  replevin  writ;  that  prior  to  tkat  time  defendant  had 
telephoned  the  plaintiff  and  requested  plaintiff  to  remove  the  sign 
from  in  front  of  defendant's  property;  that  the  sign  was  subsequently 
removed  by  someone  and  that  defendant  believed,  until  he  was  served 
with  a  replevin  writ,  that  plaintiff  had  removed  it,  and  that  defend- 
ant had  been  informed  that  representatives  of  the  plaintiff  company 
did  remove  the  s^id  sign;  tint  between  November  18th  and  December 
11th,  1932,  defendant  was  entirely  out  of  possession  of  the  premises 
in  question,  end  that  he,  defendant,  did  not  remove  or  convert  the 
sign  in  question;  th?t  defendant  was  informed  by  the  deputy  bailiff 
having  the  writ  of  replevin,  th:t  he,  the  bailiff, would  return  said 
writ,  and  that  defendant  understood  that  no  further  action  would  be 
had,  and  that  the  suit  would  be  dismissed;  that  upon  the  return  date 
of  the  writ  of  replevin,  petitioner  being  absent  and  not  represented 
in  court,  plaintiff  obtained  leave  to  file  a  count  in  trover,  and  upon 
the  next  party  hearing  a  judgment  was  entered  against  defendant  in 
the  sum  of  S150.00. 

In  plaintiff's  answer  to  the  petition,  it  is  alleged  thst 
after  the  entry  of  the  judgment  in  the  notion  in  trover,  execution  on 
such  judgment  was  issued,  served  by  the  bailiff  of  the  Municipal  Court 
of  Chicago  on  the  defendant  on  February  8th,  1933,  and  that  the  execu- 
tion was  returned  Hno  property'  found  and  no  part  satisfied",  and  that 
thereafter  on  March  6th,  1933,  the  summons  in  garnishment  hereinbefore 
referred  to,  was  issued,  It  is  further  alleged  in  this  answer  to 
defendant's  petition  to  vacate  the  judgment  that  the  defendant,  J.  J. 
Annes,  is  the  person  who  was  personally  served  with  the  garnishment 
summons,  and  is  the  president  of  the  Annes  Restaurant,  Inc.,  garnishee. 
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Oahill's  Illinois  aevised  Statutes,  193",  Jhapter  37, 

paragraph  409,  provides  as  follows: 

"That  there  shall  be  no  stated  terms  of  the  municipal 
court,  but  said  court  shall  always  be  open  for  the  trans- 
action of  business,  very  judgment,  order  or  decree  of  said 
court  final  in  its  nature  s  all  be  subject  to  be  vacated, 
set  aside  or  modified  in  the  same  manner  and  to  the  same 
extent  as  a  judgment,  order  or  decree  of  a  cirduit  oourt 
during  the  term  at  whioh  the  same  was  rendered  in  such 
circuit  court:  Provided,  i  motion  to  vacate,  set  aside  or 
modify  the  same  be  entered  in  said  municipal  oourt  within 
thirty  days  after  the  entry  of  suoh  judgment,  order  or 
decree.   If  no  motion  to  vacate,  set  aside  or  modify  any 
such  judg  ent,  order  or  decree  shall  be  entered  within  thirty 
days  after  the  entry  of  such  judgment,  order  or  decree,  the 
same  shall  not  be  vacated,  set.  aside  or  modified  excepting 
upon  appeal  or  writ  of  error,  or  by  a  bill  in  equity,  or  by 
a  petition  to  said  municipal  court  setting  forth  grounds 
for  vacating,  setting  aside  or  modifying  the  same,'  which 
would  be  sufficient  to  cause  the  same  to  be  vacated,  set 
*side  or  modified  by  a  bill  in  equity;  Provided,  however, 
that  all  errors  in  fact  in  the  proceedings  in  suoh  oase, 
which  might  have  been  corrected  at  common  "law  \>y   the  writ 
or  error  coram  nobis  may  be  corrected  by  motion,  or  the 
judgment  may  be  set  ?side,  in  the  manner  provided  by  law 
fo»  similar  cases  in  the  circuit  court." 

In  Imbile  v.  Bear.  230  111.  App.  155,  a  situation  very 
similar  to  that  in  the  instant  case  prevailed.  Judgment  was  entered 
for  plaintiffs  in  a  suit  for  goods  sold  and  delivered.  Defendant 
appeared  by  attorney  and  filed  his  affidavit  of  defense.  On  the 
call  of  the  case  for  trial  on  May  35th,  1933,  defendant  was  not  present 
and  judgment  was  entered  against  him.  Up  to  that  time,  no  irregular- 
ity in  the  proceeding  appears,  and  no  motion  to  vacate  or  set  aside 
or  modify  the  judgment  was  made  within  thirty  days  after  its  entry. 
On  August  36th,  1933,  defendant  filed  a  petition  to  vacate  the  judgment, 
and  the  order  of  vacation  was  entered  on  September  13th,  1932,  and  the 
appeal  taken  from  the  order  vacating  the  judgment.  In  its  opinion, 
the  court  said:  "The  petition  purports  to  rest  upon  that  part  of 
section  31  of  the  Municipal  Court  Act,  (Oahill's  111,  Stat.  ch.  37, 
P-r,  409)  which  confers  upon  that  court  the  power  to  vacate  its  own 
judgments  upon  grounds  that  would  be  sufficient  to  cause  the  same 
to  be  vacated  by  a  bill  in  equity,  and  charges  fraud  as  the  ground 
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for  equitable  relief.  As  geounds  of  fraud  it  charges  'that  plaintiffs 
have  endeavored  to  practioe  a  fraud  upon  the  court  ***  in  obtaining 
judgment  in  a  sum  far  greater  than  actual  damages  ***  and  are  en- 
deavoring to  perpetuate  that  fraud  in  seeking  to  enforoe  the  judgment' • 
It  also  ohsrges  that  defendant's  attorney  practiced  a  fraud  upon  him 
because  he  refused  to  render  him  assistance  in  the  orooeeding  to  set 
aside  the  judgment.  The  petition  also  sets  up  th-\t  defendant's 
attorney  did  not  appear  at  the  trial  beoause  he  was  moving  his  office 
during  the  month  the  esse  was  called,  and  in  doing  so  lost  or  mis- 
placed his  private  calendars  and  files,  and  without  them  had  no  reco- 
llection of  the  case  or  paper  referring  to  it,  and  as  a  result  did  not 
watch  the  case,  ***  Section  31  of  the  Municipal  Oourt  Act  (Oahill's 
111.  Stat.  oh.  37,  paragraph  409)naanifestly  contemplates  conferring 
on  such  oourt  only  such  power  as  a  court  of  equity  could  exercise  in 
a  similar  case  under  analogous  proceedings,  at  least  so  far  as  they 
afford  an  opportunity  for  the  formation  of  issues  and  a  hearing  thereon. 
It  is  an  independent  proceeding  in  the  nature  of  a  new  suit,  and  not 
a  mere  incident  to  the  original  suit.  The  proceedings,  therefore,  in 
the  absenoe  of  any  specific  statutory  direction,  should  be  appropriate 
to  the  relief  sought  (33  Cyc,  pp.  947,  948),  which  require  a  hearing  as 
to  the  existence  of  the  grounds  on  which  the  relief  is  invoked.  Judg- 
ments would  stand  upon  a  very  insecure  foundation  if  they  could  be  set 
aside  at  any  time  on  the  mere  filing  of  a  petition  regardless  of  the 

truth  of  its  averments.  But  the  statute  manifestly  contemplated  in 

not 
conferring  such  equitable  power  that  it  would/be  exercised  without  an 

opportunity,  as  afforded  in  equity,  for  a  hearing  as  to  the  existence 

of  the  grounds  upon  whioh  it  is  invoked,"   In  that  case,  the  court 

reversed  and  remanded  the  order  vac?ting  the  judgment. 

Defendant  here  had  his  day  in  court,  and  if  he  had  been 

diligent,  he  would  ha-re  had  ample  opportunity  to  appear  and  present 
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his  defense.  Not  having  done  so,  the  court  was  not  justified  in 
setting  aside  the  judgment  on  the  showing  made.  The  order  vacating 
and  setting  aside  the  judgment  is  reversed  r-nd  remanded  with  the 
direction  thr-t  the  court  enter  such  order  as  may  be  oonaistent 
with  this  opinion, 

RiiVErlSi  NDED  WITH  01  MOTIONS. 

ftlLSOH  AND  HEB2L,  J  J.  OONCUR. 
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In  re  ESTATE  OF  ALVA  0.  AWSTIH, 
deoeased,  ¥      *»***  FROM 


LESTS  t  i.ULP,  )      CIRCUIT  COURT 

(Claimant)  Appellant, 

V,  COOK  COUNTY. 

HAZEL  AUSTIN.  Executrix,         j    2  7  6  I. A.  , 

Appellee,   ) 

Opinion  filed  June  20,  1934 

MR,  JUSTICE  REBEL  DELIVERED  THE  OPIHIOM  OF  THE  COURT. 
This  action  was  based  upon  a  claim  filed  in  the  Probate 
Court  in  the  Estate  of  Alva  0.  Austin,  deceased,  upon  70  promissory 
notes  of  #500.00  each,  payable  monthly,  commencing  January  15,  1934, 
and  aggregating  £35,000.  The  claim  was  not  allowed  in  the  Probate 
Court  of  Cook  County,  end  judgment  denying  relief  was  entered.   An 
appeal  was  taken  to  the  Circuit  Court  of  Cook  County  by  the  claimant. 
Upon  a  trial,  the  claim  was  disallowed  and  judgment  entered  upon 
the  finding  of  the  Circuit  Court.  An  appeal  therefrom  is  before 
this  court. 

The  claim  was  for  35,000  and  interest  on  the  70  notes 
for  $800  each,  executed  by  the  decedent,  Alva  0,  Austin,  payable  to 
the  claimant,  Lester  Kulp.  From  the  evidence  received,  Kulp  had 
been  the  owner  of  a  lamp- jobbing  business  which  he  operated  under 
the  name  Mid-  est  Lamp  Company.  Alva  C.  Austin  during  his  lifetime, 
was  Kulp's  salesraanager,  Kulp  transferred  this  business  as  of 
January  1,  1923,  to  Austin,  subject  to  #13,500  of  indebtedness,  and 
it  is  claimed  that  Austin  gave  Kulp  a  promissory  note  for  |75,000, 
payable  #500  weekly,  for  the  purchase  of  the  Kulp  business.  Austin 
incorporated  the  business  under  its  prior  trade  name,  Mid-West  Lamp 
Company,  with  an  authorized  capital  stock  of  130)  shares,  whioh 
were  issued  to  AU3tin  and  his  nominees  in  exchange  for  the  assets 
of  the  business. 
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It  also  appears  from  the  evidence  thst  Austin  then  pledged 
to  Kulp  1190  shares  of  the  capital  stock  to  secure  the  375,000  note. 

On  June  7,  1923,  a  petition  in  bankruptcy  was  filed 
against  the  corporation  and  a  receiver  appointed,  Austin,  the  pres- 
ident of  the  oompany,  negotiated  a  composition  in  bankruptcy  for 
tae  corporation  with  its  creditors.   In  connection  with  that  com- 
position it  is  claimed  that  lustin  made  a  settlement  with  Kulp  of 
his  indebtedness  on  the  £75,000  note.  This  settlement  was  a  contract, 
in  writing,  dated  August  14,  1923.   By  the  terms  of  this  contract, 
Austin1 s  indebtedness  was  reduced  to  j 35,000,  which  sum  was  evidenoed 
by  the  70  notes  in  suit  for  :  500  ench,  payable  monthly  beginning 
with  the  following  January,  1934.  Austin  was  given  the  privilege 
of  prepaying  the  notes  at  a  discount  of  ten  per  cent  for  the  un- 
expired period  until  maturity.  The  contract  also  provided  that  Kulp 
should  return  to  Austin  the  1190  shares  of  stock  of  the  Mid-T/est  Lamp 
Oompany  in  his  possession,  and  Kulp  was  to  take  back  in  lieu  thereof 
560  shares  of  the  stock  of  this  oompany. 

Subsequently,  Austin  died,  and  a  claim  on  these  notes  was 
filed  in  his  estate  in  the  Probate  Court,  and  this  is  the  matter  now 
before  us  for  consideration. 

The  defense  offered  a  witness,  Elizabeth  Ginsburg,  a 
stenographer  working  for  Kulp  both  before  and  after  the  transfer  of 
the  business  to  Austin,  who  testified  that  she  overheard  two  conver- 
sations between  Austin  and  Kulp,  the  first  to  the  effect  that  Austin 
would  not  be  called  upon  to  pay  the  275,000  note, the  second  to  the 
effeot  that  he  would  not  be  called  upon  to  pay  the  #35,000  of  notes. 

It  does  not  appear  from  the  evidence  that  Austin  has  paid 
any  sum  on  account  of  the  notes  from  the  day  they  were  executed,  and 
no  claim  seems  to  have  been  made  until  after  his  death,  when  Lester 
Kulp  filed  his  olaim  upon  the  notes  aggregating  ,35,000. 
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Elisabeth  Ginsburg  testified  that  the  first  conversation 
she  heard  took  place  in  the  office  of  the  business  at  143  West  Austin 
Avenue;  that  in  that  conversation  Kulp  said  to  Austin  the  business 
was  greatly  in  debt;  that  he  had  decided  to  organize  a  corporation, 
to  whioh  he  would  transfer  the  business,  and  th~t  he  wanted  Austin 
to  subscribe  for  the  stock  and  to  give  him,  Kulp,  his  personal  note 
for  575,000,  whioh  should  be  secured  by  a  pledge  of  the  stock  of 
the  company.  This  witness  further  testified  that  Kulp  said  the 
transaction  would  be  only  an  accommodation  to  him;  th--t  he  was  doing 
it  merely  to  unload  his  indebtedness  onto  the  company,  and  that  Austin 
would  never  be  required  to  pay  the  ^75,000  note.  He  told  Austin, 
aocording  to  the  testimony  of  this  witness,  that  he  was  exploiting 
a  new  article,  a  theft-proof  lamp,  about  whioh  he  and  others  were 
greatly  excited  and  from  which  they  expected  to  make  a  great  deal  of 
money,  and  that  if  Austin  could  not  make  a  success  of  the  new  company 
he  would  be  able  to  give  him  a  good  job  as  salesman  with  his  theft- 
proof  lamp  company,  Austin  at  first  hesitated  but  finally  agreed  to 
co-operate  in  this  plan. 

Elisabeth  Ginsburg  further  testified  that  she  overheard 
a  second  conversation,  whioh  was  just  prior  to  the  making  of  the 
settlement  contract  of  August  14,  1933,  She  said  that  Kulp  was 
located  in  the  London  Guarantee  Building,  360  Kortb  Michigan  Avenue, 
where  the  theft-proof  lamp  company  had  its  new  offices,  Kulp,  she 
said,  told  her  to  call  up  Austin  and  ask  him  to  come  to  Kulp's 
office,  and  he  told  her  also  to  listen  in  on  the  conversation  they 
would  have.  She  showed  Austin  into  Kulp's  office,  and  she  placed 
herself  behind  a  partially  open  door  which  led  from  Kulp's  office 
into  her  office.   She  gave  a  detailed  description  of  the  office. 
She  said  that  the  men  spoke  loudly  enough  to  be  overheard,  snd  that 
she  heard  Kulp  say  to  Austin  he  still  fesred  the  creditors  of  the 
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corporation  would  make  further  investigation  and  he  thought  it  would 
look  better  if  Austin  would  give  him  .35,000  of  notes  in  plaoe 
of  the  75,000  note*  Austin's  reply  was  thnt  he  disliked  giving 
new  notes  and  that  Kulp  might  as  well  keep  the  note  which  he  already 
had,  but  upon  Kulp's  insistence,  Austin  agreed  to  give  the  new  notes. 
Kulp  said  he  would  have  a  oontraot  drawn  to  that  effect,  and  Austin 
departed. 

There  is  evidenoe  in  the  reoord  th  t  Kulp  did  not  move 
into  the  offices  where  this  conversation  is  alleged  to  have  occurred 
until  seven  months  afterwards. 

There  is  also  evidence  in  the  record  offered  by  the 
defense  that  a  witness  named  i'homas  S.  Booth  had  two  conversations 
with  Kulp,  the  first  of  which  was  before  the  company  was  organized 
as  a  corporation,  and  in  that  conversation  Kulp  told  Booth  the  trans- 
action between  Austin  and  himself  was  merely  an  accommodation  to  him; 
that  it  was  merely  for  the  purpose  of  unloading  his  indebtedness  onto 
the  corporation,  and  that  Austin  would  never  be  required  to  p^y   the 
£75,000.  The  second  conversation  between  Kulp  and  Austin  was  on 
September  14,  1933,  The  parties  were  present  for  the  purpose  of 
making  a  five-party  contract.  At  that  time,  Booth  spoke  to  Kulp 
about  the  note,  and  Kulp  told  Booth  that  he  did  not  expect  Austin  to 
pay  the  £35,000  of  notes  any  more  than  he  expected  him  to  pay  the 
k 75,000  note. 

The  defendant  contends  that  the  finding  of  the  trial  judge 
was  manifestly  against  the  evidence  and  against  the  weight  of  the 
evidence,  and  that  the  testimony  as  to  the  particular  words  used  in 
a  conversation  which  occurred  long  prior  to  the  trial  should  be 
received  with  great  care  and  caution,  and  even  where  a  witness'  testi- 
mony is  uncontradicted,  nevertheless,  if  it  is  contradictory  of  the 
laws  of  nature  or  human  experience,  or  if  the  facts  stated  by  a 
witness  demonstrate  the  falsity  of  the  testimony,  the  court  is  not 
bound  to  believe  the  witness. 
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In  considering  claimant's  oase,  this  unusual  feature 
stands  out  prominently,  and  immediately  the  question  arises  why  no 
steps  were  t^ken  by  the  claimant  to  enforce  collection  of  the  sum 
due  on  the  notes  during  the  lifetime  of  Alva  G.  Austin*  The  answer 
may  be  th-t  interest  would  accrue  on  the  amount  of  the  claim  and 
would  be  an  earning  power,  and  b  lapse  of  time  would  aocrue  until 
the  interest  would  be,  Mf  it  is  in  the  instant  case,  almost  as 
much  as  the  prinoipal.  The  fact  immediately  suggests  itself  that 
Kulp,  when  he  transferred  the  business  to  Austin  for  a  promissory 
note  of  $75,000,  well  knew  that  Austin  wes  not  financially  sble  to 
pay  this  sum,  and  also  knew  from  the  financial  setup  of  the  business 
that  it  was  a  bankrupt  concern.  Then,  again,  when  the  question  of 
bankruptcy  was  imminent  Kulp  was  anxious  to  reduce  the  *75,000  note 
to  notes  aggregating  $35,000,  without  receiving  any  payment  from 
Austin  to  reduce  the  sum  of  $75,000*  This  clearly  indicates  that 
the  transaction  between  Kulp  and  Austin,  was,  in  the  vernacular  of 
the  day,  for  the  purpose  of  unloading  a  bankrupt  business,  so  that 
Kulp  might  avoid  the  responsibility  incurred  by  him  in  his  operation 
of  the  business* 

There  is  evidence  tending  to  establish  the  faot  that 
the  notes  signed  by  Austin  were  only  accommodation  notes,  that 
Austin  was  not  to  pay  them,  and  th*>t  it  was  never  intended  by  the 
parties  that  Austin  should  assume  an  obligation  by  the  signing  of 
the  promissory  notes*  It  does  not  seem  reasonable  from  the  financial 
condition  of  the  business  that  Austin  would  take  over  this  business 
and  assume  an  obligation  of  the  proportion  of  this  claim,  evidenced 
by  notes* 

It  is  significant  that  efter  Austin  signed  the  $75,000 
note  on  January  13,  1923,  a  receiver  was  appointed  of  t  bankrupt 
business;  that  in  order  to  relieve  Kulp  of  legal  responsibility, 
Austin  negotiated  i  composition  agreement  with  the  creditors  of 
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the  bankrupt  oonoerru  It  is  to  be  remembered  that  the  notes  were 

executed  for   35,000  for  this  same  concern.   It  does  not  seem  to 

be  within  the  realm  of  reason  that  Austin  would  sign  a  note  for 

. 75,00)  for  a  bankrupt  oonoern,  and  then,  upon  cancellation  of  this 

note,  sign  notes  for  $35,000  for  this  very  same  business* 

But  it  may  be  argued  that  Kulp  released  $40,000  of  the 
$75,000  of  notes  in  order  tha  Austin  might  oarry  on  the  business* 
If  the  business  was  worth  $75,000  when  sold  to  Austin,  then 
|40,000  evaporated  within  a  very  few  months.  The  evidence  in  the 
record  clearly  explains  the  reason,  which  is,  if  Kulp  held  a  |T5fO00 
note  signed  by  Austin  for  this  concern,  it  would  tend  to  cause 
suspicion  among  the  creditors  that  the  note  for  this  sum  might  mean 
that  Kulp  was  still  in  control,  and  in  order  to  allay  this  suspicion 
Kulp  hit  upon  the  scheme  that  if  Austin  would  sign  the  notes  for 
£35,000,  it  would  be  in  line  with  the  financial  setting  of  the 
business* 

It  is  clear  that  Kulp  wanted  to  unload  the  business  upon 
Austin,  who  was  without  financial  means,   ^his  plan,  however,  was 
with  the  consent  of  Austin.  He  was  a  party  to  the  scheme  and,  in 
this  transaction,  did  not  stand  in  any  better  light  than  Kulp* 

The  evidence  of  Elizabeth  Ginsburg  is  critized  by  the 
claimant  as  not  believable  because  the  witness  testified  that  one 
of  the  conversations  took  place  between  Kulp  and  Austin  in  the  London 
Guarantee  Building,  360  North  Michigan  Avenue,  Chicago,  when  as  a 
faot,  Kulp  did  not  oooupy  space  in  this  building  at  the  time  the 
conversation  took  place*  The  faot  is,  however,  that  Miss  Giaaburg 
was  employed  by  Kulp  and  worked  for  him  when  his  place  of  business 
was  located  on  Austin  Avenue,  as  well  as  when  he  conducted  his  bus- 
iness in  the  building  known  as  the  London  Guarantee  Building,  Ohioago* 

The  trial  court  was  in  a  better  position  tha*  this  court 
is  to  pass  upon  the  credibility  of  the  witnesses,  Ginsburg  and  Booth, 
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whose  evidence  is  also  critized  by  the  claimant,  and  did  so  when 

the  trial  court  disoussed  the  evidence  offered  by  the  parties  in 

its  opinion,  sund  3*id: 

**  It  is  urged  that  the  testimony  of  Ginsburg  and  Booth  is 
not  compatible  with  the  other  evidence  in  the  c:  se,  and 
that  it  is  perjured*   It  may  be  here  and  there  in  con- 
flict with  some  matters,  such,  for  example,  as  the 
testimony  of  Ginsburg  as  to  where  the  chief  conversation 
took  place,  but  the  court  has  considered  all  the  able 
analysis  of  counsel  for  the  claimant  and  has  been 
impelled  to  the  conclusion  that  neither  Miss  Ginaburg 
nor  Air.  Booth  oommitted  perjury*  That  is  a  grave  charge 
and  the  court  has  given  it  great  and  careful  consideration. 
The  court  is  of  the  opinion  from  their  appearance,  their 
demeanor,  the  reasonableness  of  what  they  said  when  t?:ken 
in  conjunction  with  many  matters  shown  to  be  true,  the 
apparent  and  quite  obvious  sincerity  of  both  witnesses 
thgt  they  both  anxiously  recognized  their  oaths  and  told 
the  truth. H 

It  may  be  that  the  witness  Ginsburg  was  confused  as  to 
the  place  where  one  of  the  conversations  was  had,  still  this  does 
not  demonstrate  that  the  statement  of  the  titnesa  was  against  all 
human  probability,  nor  does  the  fact  that  the  witness  was  confused 
demonstrate  the  falsity  of  the  testimony. 

It  is  contended  by  the  claimant  that  the  70  notes  for 
335,000,  the  contract  of  August  14,  1933,  the  fiwe  party  contract 
of  September  14,  1933,  the  note  for  #75,000  dated  January  13,  1933, 
and  the  bills  of  sale  d-*ted  January  13,  1933,  are  written  instruments 
and  cannot  be  v-ried  by  testimony  of  prior  or  contemporaneous  parol 
agreements.  The  defense  was  not  that  the  terms  of  the  written  instru- 
ments could  be  varied,  but  rather  that  the  Instruments  were  not 
based  upon  sufficient  consideration,  nor  enforceable  as  against 
Austin.  Evidence  of  this  defense  was  proper  as  between  the  parties 
to  the  original  transaction,  and  we  are,  therefore,  of  the  opinion 
that  the  court  did  not  err  in  receiving  the  evidence  bearing  upon 
that  question. 
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Another  point  to  be  considered  is  that  fraud  perpetrated 
against  the  creditors  of  Kulp,  even  if  such  fraud  were  proven, 
does  not  constitute  a  defense  for  Austin.  The  claim  that  Kulp's 
conduct  was  fraudulent  oould  he  availed  of  only  by  his  creditors, 
whom  he  is  alleged  to  have  defrauded.  The  question  is  not  involved 
in  this  case,  except  in  so  far  as  it  is  necessary  to  show  fraud  as 
a  motive  in  disposing  of  the  business;  and  to  carry  out  the  purpose 
of  the  fraud,  it  would  be  necessary  to  consider  the  nature  of  the 
transaction  as  between  the  parties,  and  for  that  purpose  only  is 
the  evidence  properly  received.  Upon  the  theory  of  the  case,  the 
court  considered  thnt  evidence,  and  as  intimated  by  this  court,  the 
evidence  was  properly  received  and  considered  in  reaching  a  final 
determination  of  the  controversy, 

For  the  reasons  stated,  we  are  of  the  opinion  that  the 
record  is  free  of  reveraible  error,  and  the  judgment  of  the  Circuit 
Court  is  affirmed, 

JUDGMENT  AFFIRMED. 

HALL,  P.J.  AID  WIL30H,  J.  CONCUR. 
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MR.  JUSTICE  1IEBEL  DELIVERED  THE  OPINION  OF  THE  COURT. 

The  plaintiff  caused  this  action  to  be  instituted  in  the 
Municipal  Court  of  Chicago  against  the  defendant  to  recover  moneys 
alleged  to  be  due  the  plaintiff  as  the  beneficiary  under  the  terms 
of  a  health  and  accident  policy  issued  by  the  defendant  upon  the 
applicstion  of  David  A.  Giles,  the  husband  of  the  plaintiff,  during 
his  lifetime.  Since  making  such  application  David  A.  Giles  has 
died.  The  oause  was  submitted  to  the  court  without  a  jury,  which 
found  the  issues  for  the  plaintiff  and  assessed  the  plaintiff's 
damages  at  &3,00Q,  and  entered  judgment  on  such  finding.  The 
defendant  oppeals  to  this  court  from  the  judgment. 

The  statement  of  claim  filed  by  the  plaintiff  alleges 
that  on  December  28,  1928,  the  defendant  issued  a  certain  policy  of 
insurance  to  one  David  A.  Giles,  in  which  the  defendant  promised 
th-  t  in  the  event  said  David  A.  Giles  oame  to  his  death  through 
accidental  injuries  it  would  pay  plaintiff  as  the  designated  bene- 
ficiary the  sum  of  l>2,000,  and  after  the  first  year's  premiums  had 
been  paid,  each  year's  renewal  premium  paid  in  advance  should  increase 
the  death  benefit  #200  until  the  sum  total  was  *4,000;  that  while 
the  policy  was  in  full  force  and  effect  on  December  6,  1931,  ;>?vid 
A.  Giles  came  to  his  death  from  bodily  injuries  received  through 
accidental  means  on  December  5,  1931;  th  t  proper  notice  and  proofs 
of  loss  were  given  and  made,  and  thst  there  is  due  plaintiff  the  sum 
of  :2,600, 
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Defendant  by  its  affidavit  of  merits,   Mits  the  issuance 
of  the  pftlioy  but  denies  that  death  resulted  from  accidental 
injuries,  and  states  that  the  policy  was  obtained  by  false  and 
fraudulent  representations  in  the  application  for  the  insurance,  to 
tne  effect  that  s-^id  D-svid  A.  '^iles  was  I  bondsman  and  a  realtor, 
when  in  f;->Ot  he  was  engaged  in  ambling  and  other  unlawful  enter- 
prises which  were  the  direct  cause  of  his  death. 

The  facts  are,  substantially,  that  on  December  10,  1938, 
David  A,  ^iles  made  written  spplio^tion  to  the  defendant  for  a 
policy  of  accident  and  health  insurance,  in  which  he  designated  his 
wife,  the  plaintiff,  as  his  beneficiary,  and  stated  in  his  applic- 
ation that  he  was  in  the  business  of  bondsman  and  realtor  and  that 
his  occupation  was  such  that  his  dxities  were  confined  to  securing 
releases  and  dealing  in  general  real  estate*  It  appears  from  the 
application  that  he  understood  and  agreed  that  the  falsity  of  any 
statement  in  his  application  would  bar  the  right  to  recover,  if 
such  false  statements  were  made  with  intent  to  deceive  or  materially 
affect  either  the  acceptance  of  the  risk  or  the  hazard  assumed  by 
the  association. 

This  application  was  forwarded  to  the  home  office  of  the 

defendant,  and  under  date  of  i3ecember  28,  1938,  the  defendant  issued 

to  Giles  its  health  and  accident  policy,  a  provision  of  which  is  in 

part  as  follows;   The  defendant  - 

"does  hereby  iaeure  D  vid  A.  4iles  *  *  *  against  loss  of 
life,  limb,  sight  or  time  resulting  directly  and  independ- 
ently of  all  other  causes  from  bodily  injuries  sustained 
throuh  purely  accidental  means  (suioide  sane  or  insane 
is  not  covered)  *  *  *  subject  however  to  the  provisions 
and  limitations  hereinafter  contained." 

The  polioy  contains  the  further  provision: 

"Accident  indemnities:  Part  A,  specific  losses.  If  the 
insured  shall,  through  accidental  means,  sustain  bodily 
injuries  as  described  in  the  insuring  clause,  which  shall, 
independently  and  exclusively  of  disease  and  all  other 
causes,  immediately,  continuously  -nd  wholly  disable  the 
insured  from  the  late  of  the  accident  and  result  in  any 
of  the  following  specific  losses  within  thirteen  weeks, 

the  association  will  pay:  For  loss  of  Life:  |3,000.00.« 
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It  was  stipulated  that  all  premiums  were  paid  on  a 
quarterly  basis;  th?t  proper  notice  and  proofs  of  loss  were  given; 
thnt  no  question  of  pier-ding  was  presented  and  that  the  cause  was 
submitted  on  three  questions,  namely, 

1*  Whether  or  not  the  death  was  due  to  accident- 1 

injuries. 

2.  Whether  or  not  there  was  fraud  in  the  procurement 
of  the  policy;  and 

3.  The  amount,  if  any,  plaintiff  is  entitled  to  reoover. 
On  December  5,  1931,  Giles  left  his  home  -bout  7:30  P.M. 

Between  U;30  and  Hi 45  P.  M.  that  day  he  went  to  a  garage  and 
asked  for  a  "Hiker",  or  boy  to  get  into  his  car  and  accompany  him 
home  and  bring  the  car  back  to  the  garage.  The  "Hiker"  got  into 
the  car  and  returned  about  five  or  ten  minutes  later.  His  wife 
found  him  at  the  front  door  about  midnight  that  night  after  he  was 
shot.  He  was  taken  to  the  Providence  Hospital  where  he  died  at 
4135  A.  M.  December  5,  1931.  After  plaintiff  had  offered  evidence 
and  established  a  prima  facie  case,  the  defendant,  in  supr-ort  of  its 
defense  that  the  insured  made  the  false  statement  in  his  application 
for  insurance  that,  at  the  time,  he  was  engaged  as  a  bondsman  and 
a  realtor,  and  th?t  as  a  matter  of  fact  he  was  a  bootlegger  and  a 
gambler,  produced  evidence  of  statements  alleged  to  have  been  made 
by  the  insured  before  and  after  the  date  of  the  application  for 
insurance.  Upon  this  question  there  is  a  conflict  in  the  evidence, 
and  unless  the  evidence  of  the  defendant  is  sufficient  to  establish 
this  defense  and  to  overcome  the  plaintiff's  case,  this  court  will 
not  reverse  where  there  is  competent  and  sufficient  evidence  to 
sustain  the  allegations  of  the  st?tement  filed  by  the  plaintiff. 

There  is  evidence  in  the  record  offered  by  the  defendant 
that  the  insured  talked  to  a  witness  about  the  oolioy  ame,  which 
is  known  as  a  gambling  game;  a4.sp  ?bout  the  ourohase  of  alcoholic 
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liquors  during  the  prohibition  period,  but  from  an  examination  of 
the  record,  it  does  not  appear  thnt  the  insured  was  ever  seen  in 
a.  gambling  plaoe  taking  an  active  part  in  the  game,  nor  where  he  is 
alleged  to  have  been  oonduoting  a  gambling  game  known  as  "policy," 
The  significant  fact  is  that  there  is  no  evidence  that  he  was  enr  ed 
in  any  other  occupation  than  th?t  stated  on  the  date  the  application 
for  insurance  was  filed  by  the  insured.  The  evidence  that  defendant 
contends  sustains  its  defense,  is  the  evidence  of  one  Louis  McClanahan, 
who  admitted  that  he  was  a  professional  gambler,  and  testified  that 
he  had  a  conversation  with  the  insured,  Giles,  in  1921.  Upon 
objection  that  the  date  was  too  remote,  and  during  the  course  of 
the  examination  of  the  witness,  defendant's  counsel  made  the  state- 
ment that  he  did  not  offer  to  prove  that  the  witness  ever  saw  the 
insured  sell  a  policy  ticket  or  run  a  gambling  place,  but  wished 
to  show  by  the  witness's  evldenoe  that  Giles  talked  to  the  witness 
and  wanted  the  witness  to  join  him  in  the  venture  of  running  a 
policy  gambling  business;  that  this  conversation  with  the  Insured 
was  admitted  in  evidence,  and  took  plaoe  in  September,  1328,  which 
was  prior  to  the  date  of  December  10,  1928,  when  the  application  for 
insurance  was  filed  by  the  insured.  The  same  witness  also  stated 
that  he  sold  to  the  insured  alcoholic  liquors  by  the  case,  to  be  sold 
by  him  to  eustomer's  and  that  this  took  place  in  May  or  June,  1928, 
but  none  was  alleged  to  have  been  purchased  by  Giles  after  that  date. 
The  evidence,  however,  does  not  disclose  where  this  liquor  was 
purchased  by  the  insured,  or  where  delivered. 

There  is  also  evidence,  by  &eola  211 ia,  that  in  April, 
1931,  which  was  several  years  after  the  date  of  the  application  for 
insurance,  Giles,  the  insured,  came  to  her  home,  and  told  her  that 
he  was  the  owner  of  the  policy  game  for  which  she  was  writing  policy 
tickets.  The  purpose  of  this  visit  by  ailes  is  not  ole^r  from  the 
evidence  in  the  record.  Another  witness  testified  that  he  asked 
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Giles  for  permission  to  write  policy  tiokets.   flg&ln,  this  witness 
failed  to  give  the  address  of  the  place  where  the  policy  game  was 
conducted,  or  testify  th-t  he  visited  a  gambling  plaoe  where  Giles 
was  present.  There  wps  evidence,  however,  by  several  witnesses 
offered  by  the  plaintiff,  who  testified  that  the  insured  was  a 
professional  bondsman,  and  that  he  was  also  engaged  in  the  real 
estate  business. 

All  of  this  evidence  was  offered  by  the  parties  for  the 
court  to  weigh  and  in  doing  so  test  the  credibility  of  the  several 
witnesses  and  apply  the  rule  and  consider  the  interest,  as  well  as 
the  frankness  of  the  several  witnesses  testifying  and  their  know- 
ledge of  the  facts  and  their  appearance  on  the  witness-stand,  and 
then  determine  the  weight,  not  only  from  the  credibility,  but  also 
from  all  the  facts  and  circumstances  in  evidence,  and  from  an 
examination  of  the  evidence  in  the  record,  we  are  unable  to  agree 
with  the  defendant  that  the  court  erred  in  entering  judgment  for 
the  plaintiff  against  the  manifest  weight  of  the  evidence. 

The  defendant  in  his  discussion  of  the  alleged  errors 
In  the  record,  has  complained  of  the  conduct  of  the  court.  This 
court  has  considered  the  actions  of  the  trial  court  during  the 
course  of  the  trial,  and  we  are  not  convinced  by  the  suggestion  of 
the  defendant  that  the  record  clearly  discloses  that  throughout  the 
trial  the  trial  judge  was  blind  to  the  undisputed  evidence  by  a 
prejudice  not  explained.  The  suggestion  is  made  that  the  trial 
court  attempted  to  intimidate  a  witness  in  the  case.  However,  the 
court  did  hear  the  testimony  of  this  witness.  Too  often  witnesses 
appear  and  braxenly  admit  violations  of  the  law,  and  expect  to 
impress  the  court  with  their  honesty.  Of  course  n*hen  testimony  of 
this  kind  is  before  the  court,  it  seems  to  this  court  th?t  it  would 
be  the  duty  of  the  trial  court,  in  a  proper  c=se,  to  take  necessary 
steps  to  bring  an  admitted  violator  to  account.   It  must  be  remembered 
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that  the  court  is  the  trier  of  the  issues,  and  the  conduct  of  the 
witnesses  is  one  of  the  important  factors  in  determining  the  credi- 
bility of  their  testimony. 

The  contention  of  the  defendant  is  that  the  court  erred 
in  finding  the  issues  for  the  plaintiff  by  ignoring  the  alleged 
undenied  and  unimpeaohed  evidence  of  defendant  to  the  effect  that 
Livid  A.  Giles  was  a  bootlegger  and  a  gambler  at  the  time  of  making 
the  application  for  insuranoe,, .  From  our  inspection  of  the  reoord  we 
cannot  agree  with  this  contention,  for,  as  we  hnve  indicated  in  this 
opinion,  there  is  a  conflict  in  the  evidence  regarding  the  business 
in  which  the  insured  was  engaged  at  th?t  time,  and, as  we  have  stated, 
we  are  of  the  opinion  that  the  court  did  not  err  in  finding  the 
issues  for  the  plaintiff. 

There  is  one  further  question  necessary  to  discuss,  and 
that  is  was  the  death  of  the  insured  due  to  accidental  injuries.  The 
evidence  is  not  disputed  that  his  death  was  caused  by  a  gunshot 
^ound  and  that  he  was  at  the  door  of  his  home  when  he  was  shot.  It 
is  not  contended,  nor  is  it  charged,  that  the  insured  committed 
suioide,  and  the  evidenoe  is  silent  regarding  the  manner  in  which  he 
was  shot.   In  view  of  the  record,  there  can  be  but  one  conclusion, 
and  that  is  that  death  was  caused  by  accidental  means. 

The  suggestion  that  because  the  insured  was  engaged  as  a 
bootlegger  and  a  gambler  prior  to  the  time  the  application  was  filed, 
does  not  help  us  very  much  in  solving  the  problem.  There  is  no 
evidence  whatever  that  any  threats  were  made  or  received  by  Giles, 
or  any  member  of  his  family. 

For  the  reasons  indicated,  the  judgment  is  affirmed. 

JUDGMENT  AFFIRMED, 
HALL,  P.J,  AND  WILSON,  J,  CONCUR. 
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37034 

RAYMOND  J.  DULLARD, 

Appellee, 
v. 

GENEVIEV&  DULL  CRD, 

Apoellant. 


APPEAL  FROM 
CIRCUIT  CO.  RT 
COOK  COUNTY. 

276  I.A.  598 


Opinion  filed  June  20,  1934 

MR.  JUSTICE  HEBEL  DELIVERED  THE  OPINIO*  OP  THE  COURT. 

This  is  an  appeal  by  the  defendant  Genevieve  Dullard 
from  a  decree  entered  in  the  Circuit  Court  of  Cook  County,  Illinois, 
in  a  suit  for  divorce  filed  by  the  complainant,  Cafipellee)  wherein 
the  complainant  charged  thrt  the  defendant,  on  or  about  the  14th 
day  of  December,  1930,  wilfully  deserted  the  complainant  without 
reasonable  cause,  and  that  the  desertion  continued  for  more  than 
one  year  before  the  filing  of  the  bill  of  complaint;  that  two 
children  were  born  as  the  result  of  the  marriage,  of  the  age  of 
12  and  5  ye  rs  respectively,  who  are  living  with  the  defendant. 

The  defendant  filed  an  answer  in  which  she  admitted 
the  marriage  and  the  birth  of  the  two  children  living  with  her, 
but  denied  th  t  the  de  ertion  took  place  as  charged  in  the  bill, 
and  denied  that  the  complainant  ceased  to  live  with  the  defendant 
on  December  14,  1930,  and  avened  th-t  the  marriage  relatione 
between  theparties  did  not  cease  until  October  27,  1931. 

The  defendant  filed  a  cross-bill  praying  for  a  decree 
of  separate  maintenance.  To  this  cross-bill  the  complainant  filed 
his  answer,  which  cross-bill  and  answer  were  dismissed  on  motion 
of  the  defendant,   ithout  prejudice.  After  such  dismissal,  the 

court  entered  a  decree  of  divorce,  as  prayed  for  in  the  complain- 
ants bill  of  complaint. 


£S8I  t0S  9fii/t,  teifi  aoiaiqO 


,  .  SdTOSX 

tT9<ta»0& 

■    io  Hi 

IfilTJU    PX«    •  : 

»jff 

,  >b  erf*  *  dc 

,  . *9Cf 

- 

to 

-  -     ■ 

•tnlelquoo    to  £U        ! 


From  the  evidence  it  appears  that  the  complainant  returned 
from  war  service  in  France  disabled;  that  he  lost  the  he-lng  of  one 
ear  and  the  sight  of  one  eye,  and  is  still  receiving  medical  atten- 
tion;  that  the  complainant  was  married  to  the  defendant  on  March  4, 
1919,  in  Chicago,  Illinois;   that  they  were  subseauently  divorced, 
and  ther  after  remrrried  on  November  9,  1925;   that  two  children  were 
born  of  the  marriage,  one  named  Raymond  J,  Dullard,  Jr.  and  the  other 
Vernon  Dullard,  aged  13  and  7  years,  Respectively,  and  were  living 
with  their  mother, 

It  also  appears  from  the  evidence  that  the  defendant  left 
the  complainant  on  December  14,  1930,  and  also  that  the  complainant, 
on  December  17,  1930,  reouested  the  defendant  to  return  to  him;  and 
evidence  was  alto  offered  by  the  defendant  that  after  the  separation, 
the  complainant  cohabited  with  her  on  two  occasions,  which  is  support- 
ed  somewhat  by  the  evidence  of  a  witness, who  testified  that  she  was 
present  on  one  of  the  occasions  when  the  complainant  is  alleged  to 
have  I  cohabited  with  his  wife,  but  uoon  cross-examination,  this 
witness  admitted  ffcat  she  had  been  told  about  the  occurrence*  A 
further  witness  for  the  defendant,  who  was  her  brother,  testified 
to  the  alleged  coohabitation.  This  witness,  together  with  another 
brother,  was  present  at  the  time  the  defendant  left  the  complainant, 
and  the  record  discloses  that  they  arrived  at  complainant's  home 
one  night  when  intoxicated  and  opened  the  door  tt  complainant's 
apartment  with  force,  and  at  this  time,  which  was  4:30  o'clock  A.M., 
threats  were  made  by  these  brothers  to  injure  the  complainant.  This 
episode  was  the  result  of  a  party  that  was  attended  by  the  defen- 
dant against  the  complainant's  wishes. 

It  also  appears  from  the  record  that  the  complainant  made 
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wf forts  toward  a  r  conciliatlo  with  the  defendant,  and  he  received 

several  letters  from  her,  the  last  bearing  date  ugust  4,  1931, 
in  whioh  she  refused  to  return,  and  said: 

"ell  Ray  the  time  has  come,  I  have  made  up  my  mind  fully 
that  we  are  through  *  *  *  How  what  I'm  writing  for  mostly 
is  this.  Any  time  you  start  action  on  your  'Divorce  Suit1 
will  suit  me  and  the  sooner  the  better,  *  *  *  Also  to  do 
me  a  big  favor  start  your  divorce  suit  as  soon  as  possible." 

The  complainant,  in  rebuttal,  denied  oehabltation  with 

his  wife,  after  she  deserted  him,  on  the  occasions  testified  to 

by  the  defendant's  witnesses* 

The  6ourt  after  hearing  the  evidence,  indicated  that  he 

would  not  grant  a  divorce,  but  sometime  thereafter  the  court 

changed  his  views  and,  at  the  time  he  was  instructing  counsel 

as  to  the  provisions  of  the  decree,  said: 

"The  Court  was  disposed  on  the  evidence  on  first  considera- 
tion not  to  give  either  party  the  relief  prayed,  and  perhaps 
the  Court  was  actuated  by  spspathy;  you  alluded  to  the 
fact  the  lady  had  two  children,  and  the  Court,  too,  was  af- 
fected by  your  plea  in  thaifc  regard  at  the  time  of  the  hear- 
ing, and  hesitated  to  grant  a  decree  of  divorce  here;  but 
on  careful  consideration  of  the  evidence  the  Court  thinks 
there  should  be  a  decree  of  divorce* 
Therefore  you  may  prepare  your  decree.* 

And  upon  the  preparation  of  the  decree,  which  the  court  signed, 
the  court  found,  in  substance,  that  the  oomplainant  was  anartual 
resident  of  Cook  County,  Illinois,  for  over  a  period  of  one  year 
before  the  filing  of  the  bill  of  complaint;  that  the  parties 
were  lawfully  married  on  the  4th  day  of  March,  1919,  and  that 
upon  full  hearing  of  the  oause,  the  court  found  that  subsequent 
to  their  inter-marriage,  the  defendant,  Genevieve  Dullard,  wil- 
fully deserted  and  absented  herself  from  the  complainant,  Raymond 
J.  Dullard  without  any  reasonable  cause,  for  the  space  of  one 
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year  immediately  prior  to  the  filing  of  the  bill  of  complaint, 
and  the  oourt  by  its  order  dissolved  the  bonds  of  matrimony 
existing  between  the  complainant  and  the  defendant,  and  awarded 
the  oare,  custody  and  oontrol  of  the  children  to  the  defendant, 
until  the  further  order  of  the  court,  and  ordered  that  the 
complainant  be  granted  the  right  and  privilege  to  visit  the 
children  at  reasons  le  times. 

Much  to  our  surprise,  we  find  that  the  following  was 
omitted  from  the  abstract  of  the  record  filed  by  the  defendant, 
Genevieve  Dullard:   That  the  decree  rovidee  for  the  payment  of 
$20.00  per  week  for  the  support  and  maintenance  of  the  minor 
children,  and  fixes  defendant's  solicitor's  fees  at  the  sum  of 
$175,  payable  in  several  installments,  and  finds  that  there  is 
due  the  defendant  from  the  complainant  under  the  former  orders  of 
the  oourt,  the  sum  of  $600  for  alimony,  support  and  maintenance 
of  the  children  of  the  parties,  and  therefore  the  court  entered 
judgment  in  the  sum  of  $600  for  the  defendant  and  against  the 
complainant. 

The  question  before  this  court  is  largely  one  of  fact, 
and  the  law  is  well  settled  upon  the  ouestion  of  whether  the 
desertion  was  wilfull  and  without  reasonable  cause;   and  co- 
habitation, if  any,  after  separation,  and  the  result  if  any, 
must  be  established  by  the  evidence. 

The  finding  of  the  chancellor  is  based  upon  the  weight 
of  the  evidence,  and  this  is  determined  by  the  credibility 
of  the  witnesses.  The  credibility  of  the  witnesses  is  in  tun 
based  upon  the  appearance  of  the  witnesses,  their  interest,  or 
1-ck  of  interest,  and  the  frankness,  propriety  or  impropriety 
of  their  several  statements,  and  the  court  in  applying  the  rule 
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above  stated,  mu  t  decide  which  of  the  witnesses  are  worthy  of 
belief.   The  ohanoellor,  no  doubt,  considered  the  several  ele- 
ments necessary  to  determine  the  credibility  of  the  witnesses 
and  the  weight  of  their  evidence  in  arriving  at  a  conclusion  in 
this  case.  One  of  the  important  tests  is  the  appearance df  the 
witnesses  and  their  frankness  in  testifying.  This  opportunity 
is  not  available  in  this  court,  and  we  are  not  in  a  position  to 
judge  of  their  frantness  and  appearance  on  the  stand. 

The  question  to  be  determined  by  this  court  is, 
whether  the  facts  in  the  oase  are  against  the  manifest  weight 
of  the  evidence.  We  have  examined  the  record,  and,  from  the 
evidence,  are  satisfied  that  the  chancellor  was  amply  sustained 
by  the  facts  in  entering  the  decree  of  divorce, and  that  the  - 
Is  no  error  in  the  record.  The  decree  is  accordingly  affirmed, 

DECREE  AFFIRMED, 
HALL,  P.  J.  AND  WI630H,  J,  COKOUR. 
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RALPH  £.  DeSUNO, 

Appellee, 

v, 

METROPOLITAN  LIFE  INSURANCE 
COMPANY,  ■  Corporation, 

Appellant. 


?EAL  FROM 

MUNICIPAL  COURT 

OF  CHICAGO. 


2  7  6  i.A.  59  8; 


Opinion  filed  June  20,  1934 

MR.  JUSTICE  HEBEL        tlQ  THE  OPINION  OF  THE  COURT. 

This  is  an  action  by  Ralph  E.  DeSuno  upon  w&at  is  known 

as  an  industrial  policy  of  insurance,  issued  by  the  defendant  to 

the  insured,  Joseph  DeSuno,  to  which  a  rider  was  attached  entitled 

"Industrial  policy,  accidental  death  benefit,"  providing  as  follows: 

"upon  reoeipt  of  due  proof  that  the  insured  *  *  *  has 
sustained  *  *  *  bodily  injuries  solely  through  external, 
violent  and  accidental  means  resulting  directly  and  in- 
dependently of  all  other  causes  in  the  death  of  the 
insured  within  ninety  days  from  the  date  of  said  bodily 
injuries,  while  the  policy  is  in  force,  *  *  *  the  company 
will  pay,  in  addition  to  any  other  sums  due  under  this 
policy  *  *  *  an  accidental  death  benefit  equal  to  the 
face  amount  of  insurance  then  payable  at  death  *  *  *»" 

The  defendant  paid  355.50,  the  face  amount  of  the  policy 
and  this  suit  is  for  the  amount  fixed  as  double  indemnity  for  death 
caused  by  accidental  means.  The  insured,  Joseph  DeSuno,  died  as 
the  result  of  a  gunshot  wound,  which  it  is  claimed  by  the  defendant 
vas  received  by  the  insured  while  in  the  act  of  committing  robbery. 
The  cause  mug  submitted  to  a  jury  and  judgment  was  entered  on  the 
verdict  of  the  jury  for  ?S350,50  in  favor  of  the  plaintiff,  from  which 
judgment  the  defendant  appeals. 

The  ouestion  in  this  oase  is  largely  one  of  faet«  It 
appears  from  the  evidence,  substantially,  that  the  insured  was  shot 
on  August  21,  1931,  and,  as  a  result  of  the  gunshot  wound,  died  on 
September  2,  1331,  at  the  Peoples  Hospital  located  ?t  355  est  Cermak 
Road,  Chicago,  Illinois.   There  is  evidence  that  one  Frank  Topor  was 
the  proprietor  of  a  beer  tavern  located  at  1621  est  43rd  Street, 
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Chioago;  th?.t  he  saw  Joseph  JeSuno  on  August  31,  1931,  at  ^bout 
11:30  or  11:35  in  the  forenoon,  and  on  that  day  Joseph  QeSuno  and 
another  man  entered  his  place  of  business  with  drawn  gain  and  said, 
°stiak-up  men"  and  forced  Topor  to  walk  to  the  back  of  the  3 tore  with 
a  gun  at  his  back;  that  the  gunmen  took  .100  in  cash  and  >340  in 
cheoks  from  the  witness;  th°t  Topor' s  son  shot  at  the  men  when  they 
were  retre-iting  -^fter  the  robbery ■   It  also  appears  from  the  evldenoe 
that  Topor  further  identified  the  body  of  the  insured  as  one  of  the 
men  who  appeared  at  the  store  et  the  time  stated  in  this  opinion 
and  committed  the  crime  of  robbery. 

■While  there  is  evidence  of  good  character,  still  the  testi- 
mony stands  uncontradicted  that  the  deceased  was  one  of  the  men  that 
oommitted  the  robbery  and  was  shot  at  when  retreating  after  the 
crime  was  committed;  that  the  insured  arrived  at  the  Peoples  Hospital 
and  was  treated,  and  while  there  his  clothes  were  examined  and  no 
gun  found,  but  there  was  found  in  his  clothes  ;98.00. 

The  plaintiff  contends  that  because  of  the  time  of  the 
robbery  and  the  distance  from  the  place  where  the  crime  was  committed 
to  the  hospital  where  the  insured  was  taken  for  treatment,  it  would 
have  been  a  physical  imposaibility  for  the  insured  to  commit  the 
crime  and  arrive  at  the  hospital  at  about  11:35  A.  M.  The  e*idenoe 
does  not  clearly  establish  the  time  of  the  arrival  of  the  insured 
at  the  hospital,  nor  what  kind  of  conveyance  w*s  used,  and  the 
reoord  is  silent  ss  to  the  place  where  the  insured  was  wounded  and 
from  where  he  was  removed  to  the  hospital.  While  the  plaintiff 
suggests  that  the  place  at  which  the  insured  was  wounded  was  39th 
Street  and  Ashland  Avenue  and  that  he  was  shot  by  persons  unknown, 
this  does  not  appear  to  be  a  fact  from  the  evidence. 

While  as  a  general  rule  the  court  will  not  reverse  a  judg- 
ment unless  it  is  manifestly  against  the  weight  of  the  evidence,  still 
in  order  that  the  plai  tiff  may  recover,  he  must  establish  that  the 
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death  of  the  insured  must  have  been  caused  by  accidental  means* 
The  question  then  to  be  decided  is  wns  the  depth  of  the  insured 

used  by  his  being  accidentally  shot  ?nd  wounded  at  a  place  other 
than  the  scene  of  the  robbery  by  persona  unknown.  That  he  was  not 
so  shot  nd  wounded  at  the  place  where  the  robbery  occurred,  does 
not  appear  from  the  evidence. 

The  plaintiff's  position  is,  of  oourse,  that  the  insured 
died  by  accidental  means,  and  he  earnestly  insists  that  the  insured, 
who  had  lived  an  honorable  upright  life,  was  wounded  at  a  place 
six  miles  distant  from  the  scene  of  the  robbery,  and  that  he  was  not 
shot  while  in  the  act  of  committing  a  crime.  However,  plaintiff's 
position  is  not  sustained  by  the  evidence;  but,  on  the  contrary,  the 
judgment  entered  on  the  verdict  of  the  Jury,  upon  the  theory  of  the 
plaintiff,  is  manifestly  against  the  weight  of  the  evidence  as  it 
appears  in  the  record. 

The  defendant  questions  the  right  of  the  plaintiff  to 

maintain  this  action,  as  he  was  not  the  administrator  of  the  estate 

of  the  deceased.  Upon  this  question  the  policy  provides  that  the 

claim  may  be  paid  to  the  exeoutor  or  administrator,  or  any  person 

having  paid  the  funeral  expenses  and  other  expenses  in  connection 

with  the  death  of  the  deceased,  or  person  related  to  the  deceased. 

In  addition  to  the  provisions  of  the  policy,  the  defendant,  by  its 

officer,  wrote  the  following  letter  to  plaintiff's  attorney: 

"•/•  acknowledge  your  letter  of  July  27,  1932.  Please  be 
advised  th*t  the  cashing  of  the  cheque  for  the  fa««  -mount 
of  the  policy  in  no  nay  affects  the  claimant's  right  to 
the  payment  of  double  indemnity  at  a  future  date.   Your 
client's  rights  will  not  be  prejudiced  in  bringing  suit  to 
recover  a  like  amount  under  the  accidental  indemnity  clause 
in  the  said  policy,  ftp  trust  this  is  the  information 
desired. 

Yours  truly, 

(Signed)EdWoO.  Meters, 

Assistant  Secretary." 
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The  fact  that  the  faoe  of  the  polioy  waa  p*id  to  the 
plaintiff,  nnd  this  letter  of  the  defendant,  would  clearly  indicate 
that  the  plaintiff  was  not  prejudiced  in  accepting  the  faoe  amount 
of  the  policy ♦   It  is  apparent  not  alone  from  the  polioy,  but  9.1a o 
from  this  letter  that  the  plaintiff  was  within  his  rights  in  instit- 
uting action,  and  the  defendant  by  its  letter  clearly  waived  the 
right  to  raise  the  question  at  this  time* 

For  the  reasons  indicated  in  this  opinion,  the  judgment 
is  reversed  and  the  cause  remanded  for  a  new  trial. 

REYERS2D  AND  0AU3S  aSMAHDSD. 

HALL,  P.J,  AMD  WILSON,  J.  CCtfOUK. 
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COOK  COUNTY. 

Appellee.         )    2  '/  6  I.Ae 
Opinion  filed  June  20,  1934 

MR.  JUSTICE  REBEL  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  oause  is  in  this  court  upon  an  appeal  from  a  decree 
of  the  Circuit  Court  approving  the  report  of  the  Master  in  Chancery, 
to  whom  the  cause  was  referred,  and  dismissing  the  complainant's 
bill  of  complaint  for  want  of  equity. 

The  bill  of  oomplaint  seeks  to  rescind  the  sale  of  oertain 
notes  secured  by  a  mortgage  upon  the  real  estate  described  and 
generally  known  as  6433  Champlain  Avenue,  in  Chicago.  The  mortgage 
on  this  property  secured  the  payment  of  $6*000,  and  a  sale  of  the 
notes  and  mortgage  was  made  by  the  defendant  to  the  complainant  on 
March  17,  1937,  and  it  is  charged  in  the  bill  of  complaint  that 
the  defendant  made  representations  to  and  induced  the  complainant 
to  purchase  the  notes  and  the  mortgage  set  forth  in  the  bill  of 
complaint,  and  represented  that  the  security  for  the  mortgage  indebt- 
edness consisted  of  a  building  owned  and  occupied  by  white  people, 
whereas,  in  fact  the  building  was  owned  and  occupied  by  negroes  in 
a  colored  neighborhood,  and  that  the  improvement  upon  said  mortgaged 
premises  was  not  a  complete  and  separate  three  fist  building,  as 
represented  to  the  complainant  at  the  time  of  the  purchase  of  the 
notes  and  mortgage. 

To  this  bill  the  defendant  filed  an  answer,  and  on 
February  5,  1932,  the  cause  was  referred  to  William  A,  Doyle,  Master 
in  Chancery  of  said  court,  who  heard  the  evidence  offered  by  the 
parties  in  interest,  and  at  the  conclusion  of  the  heirinri  filed  his 
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report  recommending  that  the  complainant's  bill  of  complaint  be 
dismissed  for  want  of  ecmity.   Thereupon,  the  complainant  filed 
objections  to  the  master's  report,  which  were  overruled,  and  upon 
the  filing  of  the  report  in  court,  an  order  was  entered  that  the 
objections  filed  before  the  .naster  stand  as  exceptions  to  the 
master's  report*  After  due  consideration  had  been  given  to  the 
exceptions  filed,  the  court  overruled  complainant's  exceptions  and 
entered  the  decree  which  is  here  on  appeal. 

The  facts  are,  substantially,  that  the  complainant  was 
a  widow,  whose  husband  died  in  3.933,  leaving  her  a  small  amount  of 
money.   Desiring  to  invest  her  money,  she  was  referred  by  her  brother 
to  Irvin  J,  Hich,  secretary  of  the  defendant  bank  and  in  charge  of 
its  investment  department.  The  complainant  talked  with  Riofc  at  the 
time,  and  said  that  while  she  wished  income,  she  was  more  interested/ 
the  safety  of  her  principal;  and  that  she  desired  individual  mort- 
gages, which  she  had  been  told  were  safer  than  real  estate  bonds; 
that  the  complainant  acquainted  Rich  with  her  circumstances,  and 
told  him  that  she  knew  nothing  concerning  mortgages  or  real  estate, 
and  that  she  relied  upon  him  for  guidance* 

.uring  the  course  of  about  five  years,  that  is  from  1922, 
to  the  time  of  the  purchase  of  the  notes  and  the  mortgage  in  question, 
in  1927,  the  complainant  purchased  a  number  of  mortgages  through 
Hioh,  the  representative  of  the  bank.  Her  acquaintance  with  Rich 
was  both  business  and  social.  The  complainant  made  no  examination 
of  the  premises  when  she  purchased  mortgages,  but  relied  upon  Hich's 
recommendations,  except  on  two  occasions,  when  she  questioned  his 
recommendation  of  the  purchase  of  a  mortgage  upon  property  occupied 
by  colored  tenants,  and  advised  him  that  she  wished  to  purchase 
notes  and  mortgages  on  "?;hite  property"  only. 

£aoh  of  the  securities  purchased  by  the  complainant  was 
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delivered  to  her  in  a  wallet  or  wrapper  of  the  defendant  bank,  upon 

which  was  the  following  printed  matter: 

"This  seourity  has  been  protected  by  every  safeguard 
known  to  the  science  of  investment  banking.  Before 
being  offered,  it  has  been  subjected  to  thorough  invest- 
igation and  then  purchased  outright  with  our  own  funds 
as  an  investment  for  this  bank. 

The  servioe  we  offer  with  this  investment  does  not 
end  in  the  sale  of  the  loan,  but  continues  throughout 
the  life  of  the  seourity. 

We  oollect  and  remit  principal  and  interest,  look 
nfter  the  insurance,  and  see  that  the  taxes  are  paid 
each  year,  all  without  cost  to  the  investor." 

These  statements  the  complainant  read  and  believed.   In  ttazfbj  1927, 
the  complainant  advised  Rich  that  she  would  have  some  money  to  invest, 
and  thereafter  Hich  tendered  to  the  oomplainant  the  notes  and  mort- 
gage in  question  on  property  coaimonly  referred  to  as  the  "Morris 
mortgage,"  and  there  is  evidence  that  he  told  her  he  had  investigated 
the  security  and  that  it  was  a  sound  investment;  that  the  property 
was  "vhite  property"  in  a  white  neighborhood,  at  3ixty~ fourth  treet 
and  Champlain  avenue,  Chicago.  In  March,  1937,  when  the  complainant 
bought  the  Morris  mortgage,  she  was  familiar  with  the  field  of  invest- 
ment and  interest  rates,  which  appears  from  the  following  statement; 

"I  am  in  the  insurance  business  and  we  get  sort  of  an 
inside  slant  on  those  things. fl 

The  oomplainant  lived  on  the  South  Side  practically  all  her  life. 

From  the  evidence  it  appears  that  she  attended  the  youth  Division 

High  School  at  26th  street  and  Cottage  Grove;  then  the  Chicago  Mormal 

Oohool  at  67th  and  normal,  traveling  back  and  forth  from  her  home 

at  35th  and  Calumet,,  and  in  her  work  as  an  insurance  9  gent  from 

1922  to  1927,  she  solicited  business  principally  on  the  South  Side. 

It  is  also  part  of  the  evidence  that  when  the  complainant 

first  came  to  the  defendant  bank  at  85th  street  and  Michigan  Avenue 

in  1922,  she  knew  that  it  was  a  neighborhood  of  colored  people  and 

that  the  first  mortgage  she  bought  from  the  bank  was  a  #4,000  mortgage 

on  property  at  38th  street  and  Wabash  avenue;  tfeat  while  she  knew 


5 

! 

i 

-free 

- 

t  i 

sri* 

■ 

,  ,*9         •  ■ 

■ 


4 

this  property  was  in  a  oolored  neighborhood  and  questioned  its 
desirability  on  this  ground,  she  finally  deoided  th^t  the  rents  of 
the  property  made  it  I  good  security  for  the  amount  of  the  investment, 
and  then  it  appears  from  the  evidence  thnt  four  ye'vrs  later,  in 
January,  1926,  the  complainant  purchased  from  the  defendant  what  is 
known  as  the  Kornbleth  mortgage,  seoured  by  property  on  32nd  street, 
also  in  a  neighborhood  inhabited  by  colored  people.  This  mortgage 
wps  later  exchanged  for  the  03  en  rand  Kritzer  mortgage,  which  was 
secured  by  property  at  32nd  and  State  Streets.  On  April  20,  1927, 
a  month  after  complainant  acquired  the  mortgage  now  in  controversy, 
she  purchased  a  7  Jo   mortgage  in  the  sum  of  #3500  on  property  at  3829 
South  Wabash  avenue,  a  renewal  of  one  of  the  mortgages  in  the 
neighborhood  inhabited  by  oolorei  people. 

On  November  30,  1936,  the  defendant  made  a  series  of  five 
mortgage  loans  to  Floyd  L.  Morris,  each  of  ;  5,000  at  7f,   per  annum 
and  secured  by  one  of  five  connected  three-flat  buildings  at  6419  to 
642?  Ohamplain  avenue,  the  property  was  examined  by  Louis  Sisendrath, 
vice-president  of  the  bank,  Edgar  Olson,  cashier,  and  Irvin  J.  '^ioh, 
then  in  charge  of  the  real  estate  mortgage  department  of  the  bank. 

Morris  purchased  the  five  three-flat  buildings  for  a  total 
sum  of  ^73,000.  In  addition  to  the  five  ?5,000  first  mortgages,  he 
borrowed  $36,000  on  a  second  mortgage  covering  the  same  property. 

Irvin  J.  Rich  testified  that  in  his  opinion  the  fair  and 
reasonable  market  value  of  the  property  by  which  complainant's 
mortgage  was  secured,  when  he  examined  the  property  in  November, 
1936,  was  not  less  than  311,000. 

One  of  the  five  Morris  mortgages  was  purchased  by  Edgar 
Olson,  cashier  of  the  bank, for  his  own  investment.   One,  secured  by 
the  property  adjoining  that  covered  by  complainant's  mortgage,  3ich 
sold  to  his  mother  ?t  p?r,  and  the  two  remaining  mortgages  of  the 
series  were  sold  to  otner  customers  of  the  bank. 
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There  ie  also  evidenoe  in  the  record  by  a  witness  who  was 

engaged  in  the  re.-d  estate  business  and  knew  the  value  of  property 
located  as  this  property  w?s,  that  the  fair  and  reasonable  market 
value  of  the  property  in  March  1927,  was  111, 880* 

The  real  estate  encumbered  by  the  mortgage  and  notes  in 
question  was  located  in  s  colored  neighborhood,  and  was  owned  and 
occupied  by  colored  people,  The  Improvement  on  the  property  consis- 
ted of  a  three-flat  section  of  a  building  which  contained  fifteen 
flats.  The  building  was  thirty-two  years  old,  and  there  was  a 
single  heating  plant  for  the  entire  fifteen  apartments,  and  this 
heating  plant  was  located  in  the  basement  of  the  three  flat  section 
covered  by  the  mortgage  in  suit.  The  Mating  plant  was  approximately 
fifteen  feet  in  diameter,  and  occupied  a  substantial  portion  of  the 
basement.  There  was  but  a  single  entrance  serving  two  of  the  three 
flat  sections,  or  six  flats  in  all,  Three  of  the  flats  were  covered 
by  the  mortgage  in  question,  and  the  others  were  upon  sat  adjoining 
lot.  The  stairway  was  four  feet  in  width,  resting  one-half  upon 
the  premises  covered  by  toe  Morris  mortgage,  and  the  other  half  on  the 
adjoining  premises. 

From  the  statements  of  Rich,  aa  a  witness,  it  appears  that 
he  told  complainant  the  building  in  question  was  a  three-story  build- 
ing, and  denied  that  he  misrepresented  the  character  of  the  building, 
or  its  location,  or  misrepresented  the  notes  and  mortgage  seoured 
by  the  property.  The  r-^te  of  interest  payable  upon  this  loan  was 
7$  per  annum,  and  no  doubt  was  the  inducement  for  the  purchase  of 
the  notes  by  the  complainant,  as  this  rate  of  interest  was  higher 
than  the  rate  paid  upon  real  estate  otherwise  situated. 

The  complainant  contends  that  as  a  result  of  the  course  of 
dealings  between  the  parties  and  the  defendants  status  as  a  bank 
conducting  an  investment  department,  the  defendant  owed  a  fiduciary 
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duty  to  the  complainant,  re  quiring  the  defendant  to  make  a  full  and 

adequate  disclosure  of  the  character  of  the  mortgage.   Because  of 

the  relationship,  the  complainant  was  justified  in  assuming  that 

the  bank  exercised  care  and  ability  in  the  selection  of  the  mortgage, 

and  the  complainant  y/as  not  hound  to  make  any  individual  inspection 

or  investigation. 

The  important  question  in  this  case  is,  whether  there 
was  a  fiduciary  relationship  in  existence  between  the  complainant 
and  the  defendant  at  the  time  of  the  transaction  relating  to  the 
notes  >nd  mortgage.  The  accepted  rule  upon  Questions  of  this  kind 
is  that  when  a  confidential  or  fiduciary  relation  exists  between  the 
parties,  a  oourt  of  equity  will  scrutenize  any  transaction  between 
them  whereby  the  dominant  party  secures  any  profit  or  advantage  at 
the  expense  of  the  other.  Mors,  v.  Peterson^  361  111.  532,,   3uch 
being  the  rule,  the  facts  are  necessarily  controlling  upon  that 
question.  The  relation  between  the  complainant  and  the  defendant 
was  that  of  a  depositor  in  defendant's  bank.  The  business  in  so  far 
as  the  present  case  is  concerned,  was  the  purchase  by  the  complain- 
ant from  the  defendant  of  notes  secured  by  a  mortgage  upon  real 
estate  in  Chicago,  in  which  it  is  claimed  that  certain  representations 
were  made  by  Irvin  J.  aioh,  secretary  of  the  defendant  bank,  Upon 
the  question  as  to  the  character  of  the  loan  and  the  value  of  the 
mortgaged  property,  the  evidence  is  in  conflict.  This  cuestion  of 
fact,  of  course,  must  be  determined  by  the  chancellor* 

There  is  still  one  more  fact  to  be  considered,  and 
that  is,  was  the  complainant  lured  into  a  sense  of  security  when 
she  ststed  to  Hioh  thpt  she  was  not  familiar  with  real  estate,  and 
was  dependent  upon  his  recommendations  for  investments  with  the 
bank,  as  to  the  nature  of  the  security  and  the  value  of  the  property. 
This,  too,  was  a  question  of  fact  for  the  chancellor.   In  order 
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to  justify  a  court  of  equity  in  rescinding  a  contract  of  sale,  in 
■  case  of  this  character,  the  Supreme  Court,  in  the  case  of  Tuck 
▼•  Downing.  76  111,  71,  announced  a  rule  of  law  by  vrtiloh  the  court 
will  be  guided  in  determining  the  Questions  necessarily  involved. 
The  court  said: 

"We  are  familiar  with  the  fact  that  there  is  a.  large 
class  of  cases  in  which  courts  of  equity  will  grant  relief 
where  there  has  been  a  misrepresentation,  or,  as  it  is  oalled, 
suguestio  falsi.  To  justify  such  interposition,  it  is  not 
only  necessary  to  establish  the  fact  of  misrepresentation  by 
clear  proof,  but  it  must  be  about  a  material  matter,  or  one 
important  to  the  interests  of  the  party  ooraplaining;  for,  if 
it  ^as  of  an  immaterial  thing,  or  if  the  other  party  did  not 
trust  to  it,  or  if  it  was  a  matter  of  opinion  or  fact  equally 
open  to  the  inquiries  of  both  parties,  and  in  regard  to  which 
neither  could  be  presumed  to  trust  the  other,  there  is  no 
reason  for  equity  to  interfere  to  grant  relief  on  the  ground 
of  fraud.  1  Story  £q,  Jur.  sec.  191.  i'he  misrepresentation 
must  not  only  be  in  something  material,  but  it  must  be  in  some- 
thing in  regard  to  which  the  one  party  places  a  known  trust 
and  confidence  in  the  other.   It  must  not  be  a  mere  matter 
of  opinion  equally  open  to  both  parties  for  examination  and 
inquiry,  where  neither  party  is  presumed  to  trust  to  the 
other,  but  to  rely  on  his  own  judgment.  Matters  of  opinion 
between  parties  dealing  upon  equal  terms,  though  falsely  stated, 
are  not  relieved  against.   Thus*  a  false  opinion,  expressed 
intentionally,  of  the  value  of  the  property  offered  for  sale, 
where  there  is  no  special  confidence  or  relation,  or  influence 
between  the  parties,  and  each  meets  the  other  on  equal  grounds, 
relying  on  his  own  judgment,  is  not  sufficient  feo  avoid  a 
contract  of  sale.  lb,  sec.  197. 

Again,  it  is  said,  nor  is  it  every  wilful  misrepre- 
sentation of  a  fact  which  will  avoid  *  contract  upon  the 
ground  of  fraud,  if  it  be  of  such  a  nature  th  t  the  other 
party  had  no  right  to  place  reliance  on  it,  and  it  was  his 
own  folly  to  give  credence  to  it;  for  courts  of  equity,  like 
courts  of  law,  do  not  aid  parties  who  will  not  use  their  own 
sense  and  discretion  upon  matters  of  this  sort.  Ib«  sec.  199. 
This  is  illustrated  by  a  case  at  law,  Vernon  v.  Keys,  13  East, 
637,  where  a  party  upon  making  a  purchase  for  himself  and  his 
partners,  falsely  stated  to  the  seller,  to  induce  him  to  the 
sale,  that  his  partners  would  not  give  more  for  the  property 
than  a  certain  prioe.   It  was  there  held,  by  Lord  Eli enbo rough, 
that  no  action  at  law  would  lie  for  a  deceitful  representation 
of  this  sort," 

The  rule  applicable  in  determining  the  question  as  to 

whether  or  not  a  fiduciary  relation  existed,  is  well  expressed  in 

the  case  of  Bishop  v.  Hilllard.  237  111,  383,  where  the  oourt  said: 

"A  fiduciary  relation  which  brings  the  parties  within 
the  rule  contended  for  by  counsel  for  the  appellant  is  one 
growing  out  of  the  relation  of  administrator  and  heir,  guardian 
and  ward,  attorney  and  client,  principal  and  agent,  -  in  other 
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words*  where  the  business  of  one  is  entrusted  to  another  in 
suoh  a  way  as  to  render  the  principal  liible  to  be  imposed 
upon  by  the  a.  ent.   It  is  sometimes  defined  to  be  'that 
relation  existing  between  parties  where  one  holds  the  ohsr- 
acter  of  a  trustee  or  a  oharaoter  analogous  thereto,  suoh 
as  -n  ngent,  >;u?rdian  and  the  like,  and  the  person  stands 
in  such  a  position  that  he  has  rights  and  powers  which  he 
is  bound  to  exercise  for  the  benefit  of  the  otner  person.' 
(13  Am.  &  Eng.  ilncy.  of  Law,  -  2d  ed.  -  10.)  -Even  though 
a  fiduciary  relation  might  exist,  transactions  between  the 
parties  are  deemed  to  be  valid  if  it  is  made  to  apoe 
that  they  were  entered  into  with  full  knowledge  of  their 
nature  and  effect,  and  they  were  the  result  of  deliberate, 
voluntary  ^nd  intelligent  desire  of  the  parties,  and  were 
not  consummated  by  the  exercise  of  the  influence  engendered 
as  the  result  of  the  relation  existing  between  the  parties. 
(Kellogg  v.  Peddioord,  181  111.  33.)" 

The  oomplainant  was  an  intelligent  woman  and  aotive  in 
her  line  of  business  -  thrt  of  an  insurance  solioitor,  and  in  the 
transaction  of  her  business,  which  was  largely  on  the  ^outh  Side  of 
Chioago,  she  became  acquainted  with  the  district.  On  two  occasions 
she  did  not  approve  of  the  loan  suggested  by  the  defendant,  which 
would  indicate  that  she  exercised  discretion  in  determining  ths  advis- 
ability of  purchasing  the  paper* 

In  this  case,  the  complainant  did  not  examine  the  property, 
>nd  there  is  not  a  scintilla  of  evidence  that  the  defendant  prevented 
the  complainant  from  doing  so  if  she  desired.  The  complainant  did 
not  question  the  security  from  the  date  of  the  purchase  of  the  notes 
?nd  mortgage  from  the  defendant  until  there  was  a  default  in  the  payment 
of  matured  interest  due  November,  1950,  and  then  she  did  not  investi- 
gate the  building  in  question,  which  wes  a  part  of  the  security,  and 
as  a  witness  she  said,  "I  did  not  examine  the  property  at  this  time, 
or  at  any  time  since  I  purohased  it,H   It  is  admitted  thst  the  prin- 
cipal note  aggregating  the  sum' of  $5,000  was  reduced  to  "4,500  by  the 
payment  of  ^500  by  the  maker  to  the  complainant  after  she  purchased 
the  notes,  tte  are  all  familiar  with  the  slump  in  values  during  the 
depression  period  following  1939,  not  only  in  stocks  and  bonds,  but 
also  in  real  estate  values,  and  this  slump  occurred  <^fter  the  complain- 
ant purchased  the  notes  securing  the  mortgage  in  question,  and,  of 
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course,  is  not  chargeable  to  the  defendant* 

There  is  an  element  of  fraud  in  the  charge  *f  misrepre- 
sent1 tion,  and  we  must  he  guided  by  the  laws  established  upon  that 
ouestion,  sad  the  rule,  which  is  approved  by  the  Supreme  Court  in 
the  oase  of  MoKennanv.  Miokelberrv.  343  111.  11?,  is  as  follows: 

"It  has  been  repeatedly  laid  down  by  this  and  other 
courts  th-Tt  fraud  will  not  be  presumed,  but  must  be  proved, 
like  any  other  fact,  by  clear  and  convincing  evidence, 
(Union  Nat,  Bank  v.  State  Nat.  Bank,  168  111,  356,  and 
authorities  oited.)  Something  more  than  mere  suspicion  is 
required  to  prove  allegations  of  fraud.  The  evidence  must 
be  clear  and  cogent  and  must  leave  the  mind  well  satisfied 
that  the  allegations  are  true,   (Shinn  v.  Shinn,  91  111,477,) 
If  the  motitfes  aad  designs  of  the  parties  charged  with  fraud 
or  collusion  may  be  traced  to  an  honest  and  legitimate  source 
equally  as  to  a  corrupt  one,  the  former  explanation  ought 
to  be  preferred,   (McDonnell  v,  Wilcox,  1  ;cam.  344,)  Fraud 
is  n$ver  presumed  when  transactions  may  be  fairly  reconciled 
with  honesty,  and  if  the  weight  of  the  evidence  is  in  favor  of 
an  honest  motive  th»t  conclusion  should  always  be  adopted, 
(Mey  v.  ^nilliman,  105  III,  272;  Bowden  v,  Bowden,  75  id,  143; 
see,  also.  Sawyer  v,  kelson,  160  111,  629j  Brady  v.  Cole, 
164  id,  116,)   The  most  that  can  be  said,  in  our  judgment, 
in  favor  of  plaintiffs  in  error's  charge  of  collusion  and 
fraud  on  the  part  of  defendants  in  error  is,  that  there  are 
some  few  facts  which,  if  taken  alone,  might  arouse  suspicion, 
but  they  do  not  justify  the  conclusion  contended  for,"" 

The  facts  upon  the  material  Questions  in  the  instant 
case  are  in  conflict,  and  we  are  of  the  opinion  thst  the  evidence 
sustains  the  decree  entered  by  the  court. 

It  is  also  contended  by  the  complainant  as  a  ground  for 
recission,  th  t  the  notes  were  secured  by  a  mortgage  upon  a  portion 
of  a  building  instead  of  a  complete  building.  The  evidence  by  the 
complainant  as  to  the  building  is,  in  part,  that  the  defendant 
"assured  me  it  was  a  three- flat  building,"   The  testimony  of  Kich 
for  the  defendant  is  to  the  effect  that  he  "told  her",  meaning  the 
complainant,  "it  was  a  three-story  building."  The  report  of  the 
master  was  "that  the  building  on  said  premises  consists  of  three 
flats  constructed  as  a  part  of  a  fifteen  flat  building,"  The  com- 
plaint is  th'it  from  the  front  entrance  there  is  a  stairway  approach- 
ing the  upper  flats,  and  one  half  of  the  stairway  is  upon  the  prem- 
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ises  owned  by  the  complainant,  and  the  other  half  ia  upon  the  ad- 
joining premises  owned  by  a  third  party.   In  other  words,  the  entrance 
and  stairway  are  in  common  use  by  adjoining  owners  of  the  premises. 
No  doubt  the  properties  are  ser  ient  to  an  easement  in  the  use  of 
hallways  and  stairways.   Foasum  v.  St??.rk.  303  111.  99, 

There  is  evidence  that  at  the  time  of  the  transaction  in 
March,  1927,  the  property  was  of  the  value  of  not  less  than  411,000. 
The  evidence  of  a  real  estate  expert,  a  witness  for  the  complainant 
who  examined  the  property  shortly  before  he  testified,  was  that  in 
March,  1927,  the  property  was  worth  £5,150.  This  conflict  in  the 
evidence  was  passed  upon  by  the  chancellor,  who  also  passed  upon  the 
faots,  in  order  to  determine  whether  or  not  the  complainant  was 
entitled  to  rescission,  and  for  the  reasons  stated  in  this  opinion 
we  find  that  the  chancellor  did  not  err  in  the  entry  of  the  decree 
appealed  from.  Therefore,  the  final  decree  is  affirmed, 

DECREE  AFFIRMED, 

HALL,    P.J.   AND   8VILSOH,   J.    OOSCUrU 
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BESSIE  3CHLESSINGER, 

Appellee, 
v, 
BERTHA  NEWMAN  and  FRANK  NEWMAN, 

Defendants, 
On  Appeal  Of  SARAH  COLITZ, 

Appellant, 

Opinion  filed  June  20,  1934 
MR.  JUSTICE  REBEL  DELIVERED  THE  OPINION  OF  THE  COURT. 
This  appeal  13  from  an  order  entered  in  the  Municipal 
Court  of  Chicago  adjudging  the  garnishee,  Sarah  Colitis,  guilty  of 
contempt  in  failing  to  comply  with  the  order  of  the  court  to  turn 
over  certain  jewelry  to  the  bailiff  of  the  Municipal  Court  of  Chicago* 
On  November  15,  1932,  Bessie  Schlessinger  recovered  a  judgment 
against  Bertha  Newman  and  Frank  Newman  in  the  Municipal  Court  of 
Chicago  for  the  sua  of  |967.50,  Thereafter  s  garnishee  summons  waa 
issued  against  Sarah  Colltz,  who  after  service  of  summons,  filed 
an  answer,  from  which  it  appears  that  she  had  possession  of  certain 
jewelry,  which  was  security  for  a  loan  due  from  Jacob  0olit2. 
Jacob  Colitz  filed  his  intervening  petition,  and  on  February  6, 
1933,  the  trial  court  ordered  the  property  that  was  in  possession 
of  the  garnishee  to  be  delivered  to  the  bailiff  of  the  Municipal 
Court  of  Chicago.  On  February  8,  1933,  the  court  found  the  issues 
against  the  intervening  petitioner  and  entered  a  final  judgment 
in  the  garnishment  proceedings  against  Sarah  Colitz,  direoting  her 
to  deliver  the  property  in  her  possession  to  the  bailiff  on  a 
special  execution  issued  against  the  garnishee.  Thereafter,  Bessie 
Schlessinger  filed  her  oetition  for  an  order  that  Sarah  Colitz  be 
adjudged  guilty  of  contempt  of  court  for  failure  to  deliver  the 
jewelry  in  compliance  with  the  court's  order.  The  garnishee  filed 
her  sworn  answer,  wherein  she  stated  that  she  was  not  guilty  of 
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any  contempt  for  failure  to  comply  with  the  order  of  the  court  for 
the  reason  that  no  special  execution  was  ever  issued  and  served 
upon  the  garnishee;  that  the  order  directing  her  to  turn  over  the 
jewelry  was  void;  that  she  was  never  physionlly  possessed  of  the 
property,  and  therefore  did  not  interfere  with  the  bailiff  in 
exeouting  the  special  execution  in  order  to  sell  the  jewilry,  and 
that  the  garnishment  act  contemplates  the  existence  of  an  execution 
in  the  hands  of  an  officer,  which  w?s  not  complied  with. 

The  garnishee  testified  that  she  never  had  physical 
possession  of  the  jewelry,  but  that  the  Jewelry  was  deposited  in  a 
safety  deposit  box  of  her  son,  Jacob  Oolitz  who  refuses  to  deliver 
up  the  jewelry* 

From  the  record  it  appears  that  the  garnishee  summons 

was  issued  on  the  17th  day  of  Sovember,  1933;  that  judgment  was 

entered  in  the  Municipal  Court  of  Chicago,  in  the  case  of  Bertha 

Newman  and  Frank  JKewman  for  use  of  Bessie  Sohlessinger,  plaintiff, 

against  3arah  Colitz,  garnishee.  The  court  after  a  hearing  upon 

the  petition  to  show  cause  and  the  answer  of  the  garnishee,  entered, 

on  July  6,  1933,  the  following  order: 

"The  court  finds  that  it  has  jurisdiction  of  the  parties  and 
the  subject  matter;  that  on  February  8,  1933,  it  ordered  the 
garnishee  to  deliver  certain  property  to  the  Bailiff  on  its 
special  execution  issued  against  the  garnishee;  that  the 
garnishee  refused  to  deliver  the  property  to  the  Bailiff 
on  its  special  execution  heretofore  served  u/oon  her,  that  no 
sufficient  oause  was  shown  why  the  property  waa  not  delivered; 
that  the  garnishee  willfully  fails  and  refuses  to  obey  the 
orders  of  the  court,  though  well  able  to  do  so  and  she  is 
guilty  of  willful  oontempt.  It  is  therefore  ordered  that  the 
garnishee  pay  a  fine  of  $100.00  and  the  cost  of  this  proceed- 
ing and  th?t  she  be  committed  to  the  common  jail  of  Cook 
County,  Illinois,  there  to  remain  for  a  period  of  ten  (10) 
days  charged  with  said  contempt  of  this  court,  or  until  she 
deliver  or  cause  to  oe  delivered  to  the  Bailiff  of  the 
Municipal  Court  of  Chicago  the  property  described,  or  until 
released  by  due  process  of  law." 

The  garnishee  contends  that  it  does  not  appear  from  the 

record  that  there  was  an  execution  in  the  hands  of  any  offioer  at 

the  time  of  the  entry  of  the  order  to  turn  over  the  property  to  the 
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officer  of  the  court,  but  does  admit  that  concurrent  with  the  entry 

of  the  order,  the  court  directed  that  an  execution  be  issued  against 

the  garnishee  for  the  levy  upon  the  property  described,  and  for  a 

sale  of  the  property  by  the  bailiff. 

The  form  rather  than  the  substance  seems  to  be  auestioned 

in  this  proceeding.  The  execution  was  issued  on  March  17,  1933, 

and  provides,  substantially,  after  describing  the  judgment  entered, 

that  upon  the  order  entered,  the  garnishee  is  to  deliver  the  above 

described  jewelry  to  the  bailiff  of  the  oourt,  which  seems  to  comply 

with  Section  30  of  the  Garnishment  Act,  (Oahlll's  111,  Rev,  Stats, 

1933,  Oh,  62,  Par.  30).  This  section  provides: 

"When  any  garnishee  has  any  goods,  chattels,  choses  in 
action,  or  effects  other  than  money,  belonging  to  the 
defendant,  or  which  he  is  bound  to  deliver  to  him,  he 
shall  deliver  the  same,  or  so  much  thereof  as  may  be 
necessary,  to  the  officer  who  shall  hold  the  exeoution 
in  favor  of  the  plaintiff,  in  the  attachment  suit  or 
judgment,  which  shall  be  sold  by  the  officer,  and  the 
proceeds  applied  and  accounted  for  in  the  ®*>me  manner  as 
other  goods  and  chattels  taken  on  execution**4 

It  also  appears  from  the  provisions  of  the  Garnishment  Act  that 

Section  24  provides  that  where  the  garnishee  has  under  his  control 

property  which  he  is  bound  to  deliver  to  the  defendant,  the  court 

may  make  "any  aad  all  proper  orders  in  regard  to  the  delivery  thereof 

to  the  proper  officer,  end  the  sale  or  disposition  of  the  s?me," 

The  garnishee  cites  as  authority  in  this  matter  the  case 
of  Myrea  v.  Frankenthal .  55  111.  App,  390,  but  from  an  examination  of 
this  opinion,  it  does  not  aid  this  court  upon  the  question  raised  by 
the  garnishee,  for  the  reason  that  it  does  not  *z>og~.t   that  a  judgment 
was  rendered  in  the  original  or  the  garnishment  proceedings  in  that 
case,  while  in  the  case  before  us  there  is  no  auestion  that  judgment 
was  entered  in  the  original  proceeding  and  also  in  the  garnishment 
proceeding. 

The  garnishee  contends  tfe&t  she  was  not  physioally  possessed 
of  the  jewelry,  M*i  therefore  was  not  in  contempt  of  the  order  of 
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court.   e  ouite  agree  with  the  garnishee* a  oontention  that  under  the 
Garnishment  Act  the  court  ia  without  jurisdiction  to  compel  a 
garnishee  to  turn  over  property  not  in  possession  of  the  garnishee. 
This  is  self-evident,  hut  it  is  quite  different  if  the  garnishee 
tries  to  evade  compliance  with  the  order  of  the  court  by  ooncealment 
of  the  property.  That,  of  oourse,  was  a  question  of  fsot  for  the 
court  to  determine. 

In  the  first  place,  the  garnishee  by  her  answer  admitted 
having  possession  of  the  jewelry,  and  after  the  order  was  entered 
for  delivery  of  the  jewelry  to  the  bailiff  to  satisfy  an  execution 
in  his  hands,  the  garnishee  tried  to  avoid  turning  over  the  jewelry 
in  question  because  she  placed  it  in  a  safety  box,  the  key  to  which 
she  said  was  lost.  This  box  was  evidently  in  joint  control  of  herself 
and  her  son,  and  when  she  requested  her  son  to  deliver  the  jewelry 
to  her  he  refused  to  do  so*  The  question  of  fact  was  before  the  court, 
the  witnesses  were  heard,  and  no  doubt  the  court,  in  order  to  deter- 
mine this  question,  passed  upon  the  credibility  of  the  witnesses  that 
appeared  before  him,  and  from  the  facts  as  they  appear,  we  are  unable 
upon  this  question  to  find  that  the  court  erred  in  finding  that  the 
garnishee,  Sarah  Oolits,  refused  to  comply  and  stands  in  defiance  of 
the  order  entered  by  the  court,  and  therefore  is  guilty  of  contempt. 

The  garnishee  contends  that  by  her  answer,  as  well  as  by 
her  testimony,  she  purged  herself  of  any  contempt  of  court.  It  is 
clear  from  the  record  that  the  garnishee  had  the  jewelry  in  her 
possession;  that  after  the  order  was  entered  by  the  court  directing 
that  she  deliver  the  jewelry  to  the  bailiff  of  the  Municipal  Court  of 
Chicago,  she  testified  for  the  first  time  that  she  gave  the  jewllry 
in  question  to  her  son  Jnoob  Colita  to  deposit  in  a.  box  in  a  safety 
deposit  vault;  that  the  same  J-cob  Colitz  filed  an  intervening  petition 
for  a  lien  on  the  jewelry,  which  w*s  denied  by  the  court,  and  her 
son,  according  to  her  testimony,  refused  to  deliver  the  jewelry  to  her. 
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Taking  these  facts  as  the  baa la  of  garnishee's  oontention 

that  by  the  filing  of  her  sworn  answer  she  is  entitled  to  discharge, 

we  would  he  obliged  not  only  to  dismiss  her  vdmission  that  she  held 

the  jewelry  to  secure  an  Heged  loan  to  her  son,  who  by  order  of 

court  is  not  entitled  to  a  lien  on  the  jewelry,  but  we  would  also 

hare  to  disregard  her  defiance  of  an  order  to  deliver  the  jewelry  to 

an  officer.  And  further,  in  a  proceeding  of  this  character,  which 

ie  in  the  nature  of  a  civil  contempt,  the  defendant  garnishee  does 

not  purge  herself  by  her  answer  alone.  The  court  was  justified  in 

hearing,  and  did  hear,  evidence  material  to  the  issues  involved, 

afcd  it  was  proper,  from  the  facts  to  enter  an  order  imposing  a  fine 

and  imprisonment  upon  the  garnishee  for  failure  to  comply  with  the 

orde*» 

Upon  this  question  the  Supreme  Qourt  considered  whether 

punishment  by  fine  and  imprisonment  may  be  imposed  for  failure  of 

the  person  charged  with  the  contempt  to  comply  with  an  order  of 

court  to  deliver  the  property  to  the  person  entitled  thereto. 

In  the  case  of  Knott  v.  The  People.  83  111.  533,  the 

court  said: 

■  *  *  *  and  it  then  and  there  appearing  to  the  court  that 
neither  of  the  defendants  had  complied  with  the  order  of 
the  court,  by  restoring  the  property  to  the  plaintiff, 
Love,  the  court  thereupon  caused  the  defendants  to  be 
arraigned  at  the  bar  of  the  court;  and  they  having  failed 
to  show  any  cause  why  they  had  not  complied  with  the  order 
of  the  court  in  the  premises,  it  was  thereupon  ordered  th~t 
the  defendants,  Fogarty  and  Knott,  be  committed  to  the  county 
jail  for  the  period  of  twenty  days,  ?nd  th  t  each  pay  a 
fine  of  ten  dollars  and  the  oosts  of  the  proceedings,  and 
that  they  stand  oomqM-tted  until  the  fine  and  costs  were  paid. 
To  this  order,  Knott  excepted,  and  prayed  an  appeal  to  this 
court,  which  was  granted. 

The  affidavits  filed  on  the  20th  were  not  in  order, 
for  appellant  had  entered  into  a  recognizance  to  appear  on 
that  day  to  hear  and  abide  the  judgment  of  the  court  in  the 
premises,  the  proofs  having  been  taken  and  closed.  Appellant 
then  stood  before  the  court  as  in  contempt  of  an  order  which 
the  court  had  a  right  to  enter.  The  proofs  satisfactorily 
■now,  while  the  ■ ction  of  replevin  was  pending,  appellant,  in 
defiance  of  that  f-?ct,  and  in  contempt  of  the  law,' took  the 
property  out  of  the  possession  of  the  replevisor,  and  placed 
the  same  beyond  the  reach  of  the  law,  proceedings  then* sending 
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in  which  his  right  so  to  do  was  involved,  the  result  of 
whioh  he,  as  a  law  abiding  citizen,  should  have  patiently 
awaited. 

Wt  do  not  see,  under  the  circumstances,  that  the 
Judgment  of  the  court  was  improper,  or  more  severe  than 
the  nature  of  the  case  demanded.  The  citizen  must  respect 
the  law,  and  obey  the  lawful  mandates  of  a  court  having 
competent  jurisdiction  of  the  subject,  otherwise  anarohy 
and  lawlessness  will  prevail  to  such  an  extent,  if  not 
ohecked,  as  to  destroy  all  government." 

The  garnishee  questions  the  construction  of  the  Garnishment 
Act,  in  so  far  as  it  relates  to  the  turning  over  of  property  to  the 
officer  of  the  court,  as  being  vague,  indefinite,  incomplete  and 
not  enforcible.  The  appeal  in  this  case  is  from  an  order  for  con- 
tempt, and  not  from  an  order  to  deliver  the  property  to  the  bailiff. 
This  order  to  deliver  the  property  cannot  be  attacked  collaterally 
for  irregularities  In  the  proceeding,  unless  the  order  to  deliver 
is  void.  In  the  instant  case  the  court  had  jurisdiction  of  the 
person,  as  well  as  of  the  subject  matter  at  the  time  the  order  was 
entered.  Utilities  Qom.  v,  Qitv  of  DeKalb.  383  111.  443.  In  the  oase 
of  Olark  v.  Burke.  163  111.  334,  which  has  a  be-  ring  on  the  question 
before  this  court,  the  court  said; 

"It  is  contended,  however,  that  the  assignee  was  not  bound 
to  obey  the  order  directing  him  to  pay  the  claims  in  question 
because  that  order  was  not  authorized  by  the  allegations  in 
the  petition,  etc.,  and  because  the  order  went  beyond  the 
scope  and  prayer  of  the  petition.  It  is  well  settled  that  in 
a  proceeding  for  contempt  in  failing  to  obey  an  order  of  the 
court,  the  respondent  may  question  the  order  which  he  is 
charged  with  refusing  to  obey  only  in  so  far  as  he  can  show 
it  to  be  absolutely  void,  and  cannot  be  heard  to  say  that 
it  is  merely  erroneous,  however  flagrantly  it  may  appe?r  to 
be  so.   (Leopold  v.  People,  140  111.  55E,  and  cases  there 
cited;  People  v,  Weigley,  155  id.  491.)  This  results  from 
the  well  settled  rule  that  judgments  of  courts  cannot  be 
nttaohed  collaterally  for  mere  irregularities  in  the  proceeding, 
however  erroneous  they  may  be.  In  this  case,  exemption 
from  obedienoe  to  the  order  is  not  claimed  because  of  in- 
ability to  comply  with  it  arising  from  anything  that  has 
occurred  since  the  order  was  made,  but  wholly  upon  the  ground 
that  the  court  erroneously  entered  that  order.  To  sustain 
that  defense  would  amount  to  no  les3  than  allowing  the  party 
to  be  the  judge  in  his  own  case.   In  11  such  cases  the 
remedy  of  the  complaining  party  is  by  ftppMl  or  writ  of  error, 
and  not  by  attempting  to  stand  in  defiance  thereof." 
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We  have  considered  the  nintetial  questions  raised  upon 
this  record  and  ?re  of  the  opinion  that  the  court  did  not  err  in 
the  entry  of  the  order  finding  the  garnishee  guilty  of  oontempt  for 
failure  to  comply  with  the  order  entered  by  the  court. 

For  the  reasons  indies ted  in  this  opinion,  the  order 
is  affirmed, 

ORDER  AFFIRMED. 

HALL,  P,J.  AND  ^ILSOH,  J.  OCMCU -l. 
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Opinion  filed  June  20,  1934 

MR.  JUSTICE  HEBEL  DELIVERED  THE  OPINION  OF  THE  OOU  ;T. 

This  is  an  appeal  from  a  judgment  in  the  Municipal  Court 

of  Ohio ago  against  the  garnishee  in  a  garnishment  proceeding  in  the 

sum  of  | 162,56,  from  which  judgment  the  garnishee  appeals  to  this 

court. 

This  action  was  instituted  by  the  plaintiff  as  a  judgment 

oreditor  against  Edward  A.  Nelson,  the  judgment  debtor,  t&  reach  the 

assets  in  the  hands  of  Nelson,  Hunt  8.   Company.   It  appears  from  the 

evidence  that  prior  to  the  service  of  the  garnishment  summons  on 

Nelson,  Hunt  &   Company,  Edward  A.  Nelson,  the  judgment  debtor  was 

indebted  to  this  company  in  the  sum  of  ..'675.  After  the  service  of 

the  garnishment  summons,  but  before  the  garnishee,  Nelson,  Hunt  & 

Company,  filed  its  answer  of  no  funds  due  Kelson,  a  check  was  drawn 

to  the  order  of  Edward  A,  Nelson,  an  officer  of  this  Company,  for 

the  sum  of  ''162.56,  and  si  ned  and  countersigned  by  the  proper  officers 

of  the  garnishee  company.  There  is  also  evidence  that  the  check  was 

not  delivered  to  Edward  A.  Nelson,  but  tirrt  the  sum  of  162.56  was 

credited  on  the  indebtedness  of  Nelson  in  the  sum  of  675,  due  the 

Company. 

It  also  appears  from  the  amended  petition  filed  by  Edward 

A.  Nelson  in  the  g:\rnishrnent  proceeding,  thrt  he  had  an  equitable 

interest  in  two  parcels  of  real  estate  located  in  Chicago,  and 

attached  to  the  amended  petition  were  letters  of  title  from  the 

Chicago  Title  I  Trust  Company  and  an  affidavit  of  one  of  the  record 

holders  of  title,  Mills  ft.  Smith,  stating  that  he  held  title  to  one 
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of  the  pieoea  of  real  estate  for  the  benefit  of  Ralph  H.  liartin 
and  Edw- rd  A,  Nelson.  The  trial  court,  upon  the  he  ring,  overruled 
the  motion  of  tdvard  A.  Nelson  to  quash  the  garnishee  proceedings 
and  entered  judgment  against  the  g  rnishee  Kelson,  Hunt  &  Company 
for  the  suai  of  163.56  mentioned  shove. 

The  contention  is  that  kelson  vac  indebted  to  Nelson,  Hunt 
&  Company,  and  that  the  Company  applied  the  sum  of  162,56  due 
Edward  A,  Nelson  to  reduce  an  indebtedness  due  from  him  to  the 
Company.  The  fact  that  the  check  was  drawn  in  favor  of  Nelson  but 
not  delivered  or  paid  to  him  does  not  prevent  the  Company  from 
applying  the  funds  as  above  stated. 

I  garnishment  proceeding  is  the  creature  of  statute  and 

in  order  to  consider  the  question  of  the  garnishee  it  will  be 

necessary  to  have  in  mind  the  provisions  of  the  statute*  In 

garnishment  proceedings  the  garnishee  creditor  may  apply  the  sum  due 

the  defendant  in  part  -ayment  of  the  monies  due  the  garnishee. 

Bee.  13  of  Chap.  62,  Oahill's  Rev.  111.  Stats.  1931,  provides  as 

follows: 

"Every  garnishee  shall  be  allowed  to  retain  or  deduct  out 
of  the  property,  effects  or  credits  in  his  hands  all  demands 
against  the  plaintiff,  and  all  demands  against  the  defendant, 
of  which  he  could  have  availed  himself  if  he  had  not  been 
swamoned  as  garnishee,  whether  the  same  art  at  the  time  due 
or  not,  and  whether  by  way  of  set-off  on  a  trial,  or  by  the 
set-off  of  judgments  or  executions  between  himself  and  the 
plaintiff  and  defendant  severally,  and  he  shall  be  liable  for 
the  balance  only  after  all  mutual  demands  between  himself 
and  plaintiff  and  defendant  ^re  adjusted,  not  including 
unliquidated  damages  for  wrongs  and  injuries:   Provided, 
that  the  verdiot  or  finding,  as  well  as  the  record  of  the 
judgment,  shall  show  in  all  cases,  against  which  party,  and 
the  amount  thereof,  any  set-off  shall  be  allowed,  if  any 
euoh  shall  be  allowed.* 

The  real  question  in  this  case  seems  to  be  was  the 

defendant  garnishee  after  the  service  of  garnishee  summons,  permitted 

to  credit  the  judgment  debtor  with  the  amount  of  £162.56  that  was 

due  to  Nelson  at  the  time.  In  the  discussion  of  the  question,  it 

appears  from  the  statute  th^t  the  -rnishee  may  retain  the  amount 
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in  its  possession  of  which  it  oould  have  availed  itself  if  the 

garnishee  had  not  been  su.nmoned  as  ."rnishee,  and  it  further  appears 

from  the  statutory  provisions  that  the  garnishee  oould  by  way  of 

set  off,  4n  trial,  avail  itself  of  this  right  in  ■  suit  to  recover 

the  amount  due  to  it.  The  legislature  in  passing  this  provision, 

no  doubt,  had  in  mind  that  an  injustioe  would  follow  if  a  garnishee 

should  be  obliged  to  pay  the  amount  in  his  hands  to  a  judgment 

creditor  due  from  the  judgment  debtor,  notwithstanding  that  the 

judgment  debtor  was  indebted  to  the  garnishee,  and,  therefore, 

provided  that  the  garnishee  may  under  the  provisions  of  the  str-tute 

credit  any  monies  that  the  garnishee  may  have  to  apply  on  account  of 

payment  of  the  debt  of  the  debtor  to  the  garnishee.  This  is  what 

the  garnishee  did  in  this  case.  The  only  Question  still  to  be 

determined  is  could  the  garnishee  credit  the  debtor* s  account  after 

the  service  of  summons.  The  garnishee  has  a  right  to  avail  himself 

of  all  such  demands  and  set-offs  against  the  judgment  creditor  as 

the  garnishee  would  have  against  the  judgment  debtor,  and  shall  only 

be  liable  for  any  balance  that  may  remain,  ha   stated  in  the  opinion 

of  the  court  in  the  case  of  Bank  of  Oommeroe  v.  Franklin.  90  111, 

App.  91,  this  is  the  rule  that  applies  - 

"But  the  law  is  settled  in  this  State,  that  in  garnishment 
proceedings  of  this  charaoter  the  creditor  can  only  recover 
of  the  person  gernisheed,  when  the  judgment  debtor  in  whose 
n»me  the  stiit  is  instituted  can  recover.   S\ipreae  Sitting 
Order  of  the  Iron  Hall  v.  Grigsby,  178  111.  57  (82);  Finch 
v,  Alexander  Co.  Hat.  Bk.,  65  111.  App.  337;  Pullman  v. 
Ry.  Eq.  Co.,  73  111.  App,  313.  The  statute  provides  (Rev. 
Stat.  Chap.  63,  Sec.  13)  that  every  garnishee  can  afcail 
himself  of  all  demands*  which  could  have  availed  him  if  he 
had  not  been  summoned  as  garnishee,  and  that  he  shall  be 
liable  only  for  such  balance  as  may  remain,  'after  all 
mutual  demands  between  himself  and  plaintiff  and  defendant 
are  adjusted.1" 

In  the  garnishment  act  above  quoted  the  legislature  has  used  the 
words,  "whether  the  mum  are  at  the  time  due  or  not."  This  phrase 
was  obviously  intended  t:  have  some  meaning,  and  it  cannot  be  dis- 
regarded or  treated  as  a  nullity.  It  is  clear  and  unambiguous.  It 
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states  definitely  and  clearly  th-t  the  garnishee  shall  be  allowed 
to  deduot  out  of  the  property  in  his  hands  all  demands  which  he  may 
hare  against  the  defendant,  whether  the  same  are  at  the  time  due  or 
not.   i'his  conclusion  so  far  as  it  is  material  upon  the  Question 
before  us,  w»s  approved  in  Oberscfell  v,  Bopth^  318  111.  App.  403, 
and  Paisley  v.  The  Park  Fireproof  Storage  Co..  223  111.  App.  96, 

The  final  question  contended  for  by  the  garnishee  is  that 
the  amended  petition  of  the  judgment  debtor  discloses  defendant's 
interest  in  real  estate  within  the  jurisdiction  of  the  court,  and 
for  that  reason  the  garnishment  proceedings  should  have  been  quashed. 
The  question  is  not  material  for  in  this  opinion  the  garnishee  is 
permitted  to  adjust  the  account  between  the  garnishee  and  the  judg- 
ment debtor  notwithstanding  the  garnishment  proceedings.  Therefore 
the  amount  due  the  defendant  may  be  applied  by  the  garnishee  as  part 
payment  of  the  loan  made  to  Kelson,  The  plaintiff  in  this  c?3e 
severely  criticized  the  garnishee  because  of  the  torn  s.nd.   mutilated 
condition  of  Kelson's  check  when  it  was  produced  in  court,  and  it 
contends  that  the  trial  court  w  s  justified  because  of  these  suspic- 
ious oircumstanoes  in  the  entry  of  the  judgment.  It  was  not  necessary 
to  issue  a  check  to  justify  the  credit  allowed  the  defendant  on  his 
loan  aocount,  and  while  the  oheck  has  been  mutilated  by  tearing  the 
signatures  from  the  bottom  of  the  check  and  cutting  *tway  part  of  the 
oheck  from  the  left-hand  corner,  which  the  plaintiff  contends  was 
for  the  purpose  of  destroying  possible  endorsement  by  the  judgment 
creditor,  still  it  is  clear  that  this  check  was  not  cashed  by  the 
bank  on  which  it  was  drawn,  so  far  as  appears  from  the  face  of  the 

document • 

For  the  reasons  indicated,  the  judgment  is  reversed  and 

the  cause  remanded. 

REVERSED  AND  REMANDED. 

HALL,  P.J.  AMD  WILSON,  J.  OQHCUR. 
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LOUIS  PORTMAN,  APPEAL  FROM 
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MUNICIPAL  couJrt 


FRANCES  M.  LENNEY  and  MARYLAND  CASUALTY  )        OF  CHICAGO, 
CO.,  a  Corporation, 

Appellee, 

Opinion  filed  June  30,  1934 


27  6  I.A.  599 


MR,  JUSTICE  HEB&L  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  suit  brought  by  the  plaintiff  in  the  Municipal 
Court  of  Chicago  on  an  appeal  bond  in  the  penal  sum  of  1,010, 
executed  on  August  5,  1931,  by  Frances  M,  Lenney,  as  principal, 
and  the  Maryland  Casualty  Company,  a  corporation,  as  surety, defendants. 

The  amended  statement  of  claim  recites  and  the  defendants' 
affidavit  of  merits  admits  the  execution  of  the  appeal  bond  and  the 
dismissal,  of  the  appeal  pending  in  the  Appellate  Court  on  December  33, 
1931,  but  alleges  that  by  reason  of  an  oral  agreement  between  the 
plaintiff  and  the  defendant  Frances  M,  Lenney,  the  pending  cause 
between  the  parties  was  not  to  be  prosecuted;  that  the  same  was  to 
be  dismissed,  and  in  consideration  thereof  the  defendant  would  pay 
the  several  payments  agreed  upon.  Trtal  was  had  before  the  court, 
without  a  jury,  and  upon  conclusion  of  the  evidence  the  oaurt  found 
the  issues  against  the  plaintiff  as  to  the  defendant  Maryland  Casualty 
Company,  a  corporation,  and  against  defendant  Frances  M.  Lenney  in 
the  sum  of  il354,63.  From  this  judgment  so  entered,  the  plaintiff 
appeals  to  this  court. 

The  plaintiff  contends  that  there  is  but  one  ouestion  for 
review,  -^nd  th«t  is  did  the  letter  of  agreement  dated  November  38, 
1931,  entered  into  between  the  parties  without  the  knowledge  of  the 
Maryland  Casualty  Company,  result  in  material  hr>rm  to  the  Casualty 
Company  and  operate  as  a  discharge  of  tts  undertaking  on  the  terms 
of  the  apoe-I  bond  filed  in  the  Appellate  Court?  The  letter 
referred  to  is  as  follows: 
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"In  consideration  of  your  client's  agreement  to  pay  the 
judgment,  interest  thereon  to  d?te  and  costs  as  per 
schedule  listed  below  entered  in  the  above  entitled  oause, 
and  to  permit  the  appeal  heretofore  trken  from  said  judg- 
ment to  remain  in  status  quo  (not  to  file  briefs),  I 
herewith  agrees  aa  the  attorney  for  the  plaintiff  Louis 
Portman,  to  accept  payment  of  said  judgment,  interest  and 
costs  in  the  amounts  and  on  the  dates  as  per  schedule  listed 
below,  and  not  to  take  any  affirmative  steps  for  the  collection 
of  said  judgment  either  in  the  Munioipal  Court  of  the 
Appellate  Court  and  not  to  ask  for  any  additional  damages 
in  the  Appellate  Court,  provided  that  said  payments  are 
made  upon  said  dates  as  per  schedule.   In  the  event,  however, 
that  the  said  payments  are  not  made  upon  the  dates  as 
specified,  in  the  schedule,  I  will  proceed  as  if  no  agreement 
had  been  Bade*  It  is  understood  that  time  is  of  the  essence 
of  this  agreement. 

Schedule  of  Payments 

|300.00  on  November  30,  1931 

$100.00  on  December  7,  1931 

$150.00  on  January  7,  1933 

1163.00  on  February  1st,  1933." 

The  facts  in  this  case  are  substantially  that  on  November 
38,  1931,  two  days  before  the  briefs  of  the  defendant  Frances  M. 
Lenney  were  due  in  the  Appellate  Court,  the  above  letter  of  agree- 
ment was  entered  into  between  the  parties  on  behalf  of  the  plaintiff 
and  the  defendant  Frances  B.  Lenney,  and  on  November  30,  1931,  the 
lawyers  for  the  plaintiff  and  the  defendant  met  and  *300  was  paid 
to  the  plaintiff  upon  the  defendant  agreeing  to  the  terms  of  the 
letter.  Default  was  made  in  the  payment  due  on  December  7,  1931,  and 
on  motion  of  appellee  (plaintiff)  Louis  Portman,  the  appeal  then 
pending  in  the  Appellate  Court  was  dismissed  on  December  ;3,  1931. 
No  further  payments  were  made  to  the  plaintiff  until  after  the 
instant  suit  was  filed,  and  it  was  agreed  in  this  case  by  the  parties 
that  the  principal  amount  due  on  the  judgment  appealed  from  at  the 
time  of  the  trial  of  this  suit  was  £354.63.  The  original  judgment 
entered  by  the  court  was  for  -:>-583.11,  together  with  costs  and 
accrued  interest,  and  after  the  deduction  of  various  amounts  paid 
by  the  defendant,  there  was  a  balance  of  |254.63.  All  these  payments 
were  made  by  the  defendant  Frances  M.  Lenney, 

It  is  admitted  that  the  Maryland  Casualty  Company  executed 
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the  appeal  bond  and  th  t  it  received  a.  premium  for  auoh  services, 

so  that  the  company  w?s  compensated  for  its  services  as  surety  on 

the  appeal  "bond,  the  subjeot  of  this  suit.   It  does  not  appear, 

however,  thr*t  there  is  eviienoe  in  the  reoord  by  the  defendant, 

Maryland  Casualty  Company,  that  it  has  sustained  a  loss  by  reason 

of  the  letter  of  agreement  herein  mentioned.  The  rule  controlling, 

and  by  whioh  this  court  will  be  guided  upon  the  question  pending 

before  us,  is  that  expressed  in  the  opinion  of  the  Supreme  Court 

in  the  case  of  G-unsul  v.  American  Surety  Co..  308  111.  313,  in  which 

the  court  said: 

"The  weight  of  modern  authority  makes  a  distinction 
between  the  rights  and  liabilities  of  a.  voluntary  surety 
or  one  who  becomes  a  surety  for  mere  c'ccommod^tion,  and 
the  rights  and  liabilities  of  corporate  sureties  who  become 
such  for  hire.  In  the  case  of  voluntary  sureties  for 
accommodation,  if  the  creditor,  by  valid  and  binding  agree- 
ment, without  the  consent  of  the  surety  gives  further  time 
for  payment  to  the  principal,  the  surety  is  discharged 
whether  actually  damnified  or  not.   (Dodgson  v.  Henderson, 
113  111.  360;  Price  v,  Oirae  Savings  Bank,  124  id.  31?,) 
Corporations  doing  a  surety  business  for  profit  are  of 
comparatively  recent  origin  and  their  contracts  are  treated 
as  contracts  of  indemnity  or  insurance.  As  to  such  sureties 
it  is,  we  believe,  generally  held  they  cannot  be  relieved 
from  their  obligations  except  where  it  is  shown  there  wmg 
material  departure  from  the  contract  which  resulted  in  3ome 
injury  to  the  surety.   A  discussion  of  this  subject,  with 
citation  of  authorities,  will  be  found  in  21  R.  0.  L., 
pages  1160  to  1162.   (See,  also,  Hoyal  Indemnity  Go,  v. 
Northern  Granite  and  Stone  Co.  100  Ohio  St.  373,  reported  in 
13  A.  L.  R.  378,  with  an  extensive  note,  beginning  on  page 
382, )« 

This  Company  doing  a  surety  business  was  compensated  for 

the  servioes  rendered  by  its  contract  as  surety  upon  the  appeal  bond, 

which  contracts  are  treated  as  contracts  of  indemnity  or  insurance, 

and  a  departure  from  the  contract  of  the  surety  company  must  be  a 

material  one  and  result  in  injury  to  the  company.  The  contrary, 

however,  appears  so  far  as  Injuries  were  sustained  and  damages  claimed. 

The  judgment  in  the  case  wherein  the  defendant  company  acted  as 

surety,  was  reduced  from  583,11,  with  accrued  interest  and  costs, 

t©  the  sum  of  £254,63,  and  what  was  further  said  by  the  Supreme  Court 
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in  the  oase  of  Cunsul  v.  American  Surety  0o<t  supra .  applies  to  this 

action,  namely, 

,i  *  »  *  if  it  (the  order)  he  considered  aa  an  agreement 
between  the  obligee  and  the  principal  to  extend  the  time 
for  enforcing  the  obligation,  the  plaintiff  in  error  (the 
surety  oompany)  has  neither  alleged  nor  proved  that  it 
suffered  any  injury  thereby." 

In  the  instant  case  this  oourt  will  follow  the  decision 
of  the  Supreme  Court  in  the  oase  of  Ounsul  v,  American  Surety  Co.. 
supra,  and  apply  the  rule  of  the  oourt  atoove  stated. 

Upon  the  facts  in  the  record,  the  court  erred  in  entering 
a  judgment  for  the  defendant  Maryland  Casualty  Company  and  against 
the  defendant  Frances  M.  Lenney  for  ;?254,63#  and  for  the  reasons 
stated  the  judgment  appealed  from  is  reversed  and  judgment  will  be 
entered  for  the  plaintiff  in  the  sum  of  fl»000,  the  penal  amount  of 
the  bond,  to  be  satisfied  upon  the  payment  by  the  defendants  of  the 
damages  sustained  in  the  sum  of  1254.63  and  costs. 

JUDGMENT  REVERSED  AND  JUDGMENT  9 

HALL,  P.J.  AND  WILSON,  J.  CONCUR, 
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IRMA  M.  BOHDAH, 


pnellee, 


IEWBIRRY  GARA.E,  INC.,  a 

Corporation,  )  OF  CHICAGO. 

Appellant. 


2  76  I.A.  599* 

Opinion  filed  June  20,  1934 


MR.  JUSTICE  HEBEL  DILIVE  EL:  THE  OPXIXOH  OF  THE  CO*  RT. 

This  is  an  appeal  by  the  defendant  from  a  Judgment 
for  #300  entered  in  favor  of  the  plaintiff  in  the  Municipal 
Court  of  Chicago,  in  a  fourth  class  action  upon  a  hearing  before 
the  court  without  a  jury.   In  this  action  plaintiff  seeks  to  re- 
cover the  value  of  a  fur  coat,  which  coat  is  alleged  to  have  been 
delivered  on  November  23,  1932,  to  the  defendant,  together  with 
an  automobile,  for  temporary  storage  in  a  public  garage  operated 
by  the  defendant  for  a  certain  reward.  The  fur  coat  was  to  be 
delivered  by  the  defendant,  together  with  s?id  automobile,  to  the 
plaintiff  upon  request,  but  said  coat  was  not  delivered  by  the 
defendant  to  the  plaintiff, 

hile  the  defendant  admits  in  its  affidavit  of  merits 
that  it  operates  a  public  garage  for  the  storage  and  care  of 
automobiles  for  hire,  it  denies  that  the  defendant  is  engaged  in 
the  storage  or  care  of  other  property,  or  that  It  received  the 
fur  coat,  or  had  any  knowledge  of  such  delivery. 

The  fncts  are,  substantially,  that  on  the  evening  of 
November  23,  193  ,  the  plaintiff,  together  with  another  young 
lady  and  two  gentlemen,  motored  to  the  Drake  Hotel,  in  Chicago, 
in  an  automobile  owned  by  one  of  the  men  in  the  party,  and  stopped 
at  the  Walton  Street  entrance  of  the  cot el;   that  at  the  time,  an 
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attendant,  who  wae  an  agent  of  the  defendant,  eol; cited  the  parking 
of  the  oar  in  defendant's  garage.  Upon  this  re  uest,  the  automo- 
bile was  delivered  to  the  defendant's  agent,  who  handed  a  olaim 
check  to  the  owner  of  the  automobile,  ■ nd  attached  a  part  of  the 
cheok  to  the  oar.  This  oar  was  then  taken  possession  of  by  the 
agent  and  servant,  and  driven  to  the  defendant's  garafee  to  be 
returned  to  the  owner  upon  request. 

There  is  no  dispute  in  the  evidence  except  as  to  what  wae 
said  by  the  parties  regarding  the  care  ol  plaintiff's  fur  coat, 
which  was  in  the  car  at  the  time.  There  is  evidence  by  the  plain- 
tiff, corroborated  by  witnesses,  that  at  the  time  of  the  delivery 
of  the  automobile  to  the  defendant's  agent,  at tent i»  was  called  to 
plaintiff's  raccoon  coat  in  the  car,  and  he  was  asked  if  the  defen- 
dant would  guarantee  that  the  coat  would  be  all  right  in  the  car 
and  rrturn  d  to  the  owner;  that  the  agent  stated  in  reply  that 
it  would  be  all  right  to  put  the  coat  in  the  oar.  Later,  the  same 
evening,  the  automobile  was  returned  by  the  defendant,  but  plain- 
tiff *s  raccoon  coat  was  missing. 

The  solicitor  and  agent  of  the  defendant,  as  a  witness, 
denied  making  the  statement  that  the  fur  coat  was  guaranteed 
to  be  returned  in  the  car,  or  that  it  would  be  in  the  oar  when 
the  automobile  was  r  turned  to  the  Drake  Hotel.  The  plaintiff's 
loss  was  reported  to  the  defendant  in  its  office  that  night. 

The  weight  of  the  evidence  is  for  the  trial  court,  nd 
as  there  is  a  conflict  in  the  evidence  as  to  what  was  said  at 
the  time  of  the  delivery  of  the  car,  the  only  question  to  be 
considered  on  this  appeal  is,  whether  the  judgment  was  entered  by 
the  court  against  the  manifest  weight  of  the  evidence.   From  an 
examination  of  the  record,  we  are  satisfied  the  evidence  is 
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suffioient  to  sustain  the  judgment  entered  by  the  trial  court. 

fht  next  question  is  did  the  court  err  in  overruling  the 
motion  of  the  defendant,  made  at  the  olose  of  all  the  evidence, 
to  find  the  issues  for  the  defendant? 

It  is  necessary  that  the  defendant  have  knowledge  that 
the  plaintiff's  fur  coat  was  in  the  oar  at  the  time  it  was  stored, 
and  having  knowledge,  the  defendant  will  he  charged,  as  bailee, 
with  possession  of  the  property  of  the  plaintiff  in  this  east* 

There  is  evidence  in  the  record  that  the  agent  of  the 
defendant  solicited  the  storage  of  the  car,  and  it  necessarily 
follows  that  the  defendant  will  be  charged  with  the  acts  of 
its  agent,  within  the  scope  of  the  agent's  authority.   The  agent 
was  empowered  with  authority  to  receive  the  automobile,  and  by 
the  indloia  of  agency  the  defendant  would  be  charged  with  the 
agent's  aot  within  the  scope  of  his  employment.  The  trial  court 
found  that  the  agent  of  the  defendant  was  notified  from  the  fact 
that  the  fur  coat  was  placed  in  the  automobile  snd  was  so  placed 
in  the  car  with  the  agent *s  consent.  The  holding  out  to  the 
public  by  the  defend  nt  that  through  its  agent  the  defendant  was 
engaged  in  a  public  garage  servioe,  is  sufficient  evidence  that 
the  agent  had  an  implied  authority  to  charge  the  defendant  with 
knowledge  of  the  contents  of  the  automobile,  and  therefore  the 
defendant  is  held  to  use  reasonable  care  to  pretect  the  property 
of  the  plaintiff  intrusted  to  it  as  a  bailee  for  hire. 

In  this  case,  from  the  evidence  of  the  plaintiff,  the 
bailor,  it  appears  that  the  defendant  failed  toddeliver  the  fur 
ooat  to  her  on  demand,  and  as  a  result  she  suffered  damages  by 
reason  of  the  loss  of  this  coat  while  in  the  hands  of  the  defen- 
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dant.  The  defendant  made  out  a  prima  facie  ease  of  negligence 
on  the  part  of  the  defendant,  and  the  burden  la  en  the  latter  to 
show  that  the  Ices  or  injury  was  not  due  to  any  want  of  ordinary 
care  on  its  part.  Vogelsang  v.  Fredkvn.  133  111.  App,  356.  To 
the  s?me  effect  is  the  case  of  Bumstein  v.  -loazar  ^^t  n», 
199  111.  App,  384, 

The  case  of  Hoffman  v.  Tower  Garage  Co.,  General  Ne, 
37400,  in  this  court,  is  somewhat  analogous,  and  was  an  action  to 
recover  the  welu  of  a  robe  which  was  in  an  automobile  stored 
with  the  defendant,  who  operated  a  public  garage  and  rendered 
service  for  hire.  This  court  held  that  the  garage  owner  being 
a  bailee  for  hire,  was  liable  for  the  value  of  the  robe  that  was 
in  the  car  stored  b  the  garage  keeper  and  not  returned  to  the 
owner  on  demand. 

In  the  case  of  Rubin  v.  Forwarders'  Auto  Trucking  Corp. 
181  N.Y.S.  451,  wherein  the  plaintiffs  claimed  as  garage  owners, 
an  amo  nt  for  supplies  and  car  storage  furnished  the  defendant, 
the  owner  of  an  automobile  truck,  to  which  claim  a  counter- 
claim was  filed  by  the  defendant  for  loss  of  quicksilver  of  the 
value  of  #500,  which  was  in  the  possession  of  the  plaintiff, 
the  court  in  passing  upon  the  liability  for  the  val  e  of  this 
quicksilver,  said! 


The  court  below  dismissed  the  counterclaim,  upon  the  ground 
that  the  placing  of  the  quicksilver  in  the  plaintiffs'  office 
put  the  risk  of  its  loss  upon  the  defendant. 

It  seems  to  us  th  t  that  was  an  erroneous  view,  and  that 
the  facts,  u  to  which  there  was  no  dispute,  show  th  t  the 
plaintiffs  did  not  exercise  sufficient  care  to  protect  the 
property  of  their  ouetomer,   e  do  not  think  it  would  serve 
any  purpose  to  decide  hetherr  the  plaintiffs  were,  as  to  the 
quicksilver,  gratuitous  bailees,  cr  whether  the  bailment  was 
coupled  with  an  interest.  Regarding  the  service  of  storing  the 
quicksilver  as  a  mere  gratuity,  we  are  of  the  opinion  that,  in 
view  of  tie  nature  of  the  plaintiffs*  business,"  they  did  not 
take  adeem  te  measures  to  guard  against  the  very  sort  of  thing 
that  oocurred  here,  and  occasioned  the  Iofs  of  which  defen- 
dant complains.14  (Citing  oases.) 
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From  the  authorities  we  are  of  the  opinion  that  the 
auestion  of  n  tice  to  the  bailee  is  an  important  factor,  in  order 
that  he  may  be  properly  oharged  with  the  possession  of  the  prop- 
erty intrusted  to  his  care.  From  the  facte  as  they  appear  in  the 
record,  it  is  apparent  the  agent  of  the  defendant  had  notice  that 
the  raccoon  coat  was  in  the  car,  and  by  res  son  of  the  implied 
authority  of  the  agent  to  accept  possession  the  promise  to  return 
it  was  binding  upon  the  defendant;  therefore,  the  defendant  is 
liable  for  the  value  of  the  plaintiff's  fur  coat. 

Upon  the  question  of  damages,  there  is  evidence  that 
the  plaintiff  sustained  damages  in  the  amount  of  the  judgment 
fixed  by  the  court  as  being  the  value  of  the  coat.  It  is  to 
be  noted  that  the  defendant  offered  no  evidence  upon  this  question 
of  value,  and  we  are  of  the  o  in ion  that  the  damages  found  to  be 
due  and  the  judgment  therefor  are  not  excessive. 

The  judgment  is  accordingly  affirmed. 

JUDGMENT  AFFIRMED, 

HALL,  P.  J.  AMD  WILSOI,  J.  OOHCWR. 
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ILLINOIS  ZINO  COMPANY,  a 
oorpor  tion, 

Appellee, 


UNIVERSAL  TOOL  &  DIE  WORKS,  a 
corporation, 

Appellant. 
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MUNICIPAL 

OF  CHICAGO. 


27  6  I.A.  699^ 


Opinion  filed  June  20,  1934 

MR.  JUSTICE  HE8EL  DILXVER68  THE  OPINION  OF  THE  OOUST. 

This  cause  is  in  this  court  on  an  appeal  by  the  defendant 
to  review  n   judgment  entered  in  the  Municipal  Court  of  Chicago,  for 
the  sum  of  385.60,  in  favor  of  the  plaintiff.  The  plaintiff  institu- 
ted suit  in  a  fourth  clsss  oontraot  action,  and  alleged  in  the  state- 
ment of  claim  that  the  action  was  for  goods,  wares  and  merchandise 
sold  and  delivered  to  the  defendant  on  or  about  April  34,  1933,  upon 
an  agreed  price  of  #85.60.   Although  often  requested,  the  defend- nt 
has  failed  and  refused  to  pay  the  sum  due,  or  any  part  thereof.   It 
is  further  alleged  in  the  statement  that  the  plaintiff's  claim 
is  for  i85.60,  being  an  account  at  ted,  and  the  balance  ws  agreed 
upon  between  the  plaintiff  and  the  defendant  on  or  about  May  1,  1933. 

The  defendant  made  a  motion,  after  its  entry  of  appearance, 
for  ■  more  specific  statement  of  claim  and  a  oopy  of  the  account, 
together  with  a  motion  for  a  bill  of  particulars,  which  motions  were 
denied  by  the  court.  The  defendant  stood  by  its  motion  and  refused 
to  go  to  trial,  thereupon  the  trial  court  heard  b  id  cause,  in  which 
the  defendant  took  no  part,  and  at  the  conclusion  of  the  hearing,  the 
court  entered  a  judgment,  as  hereinabove  stated. 

Plaintiff  did  not  appear  on  this  appeal,  therefore  the  court 
is  without  the  plaintiff's  views  upon  the  Questions  now  before  this 

court. 

The  defendant  contends  that  it  waa  not  informed  by  the 

plaintiff's  statement  of  claim  what  the  goods,  muffM  and  merchandise 
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were,  or  the  nature,  quality,  or  kind,  thereof,  or  anything  whatso- 
ever beyond  the  general  statement  made  in  the  plaintiff's  statement 
of  claim,  and  the  defendant  in  support  of  its  position,  cites  the 
esse  of  Siotka  et  al.  v.  ftappaport.   34  111.  App.  576: 

"Under  the  rules  of  pie  ding  ffecting  a  statement  of 
claim  in  a  fourth-class  notion  in  the  Municipal  Court, 
it  is  required  that  the  plaintiff  state  sufficient  facts 
to  reasonably  inform  the  defendant  of  the  nature  of  the 
oase,  McClunn  v.  Gillespie,  237  111.  App.  400,  and  oases 
cited  in  the  opinion. 

The  first  question  to  be  considered  is,  was  the  plaintiff's 
statement  of  claim  sufficient  to  apprise  the  defendant  of  the  nature 
of  the  plaintiff's  claim!  The  allegations  contained  in  the  statement, 
which  are  in  the  nature  of  oommon  counts  are  that  goods,  wares  and 
merchandise  were  sold  to  the  defendant  for  an  agreed  price,  and  it 
also  appears  that  plaintiff's  claim  is  for  an  account  stated.  It  is 
to  be  noted  th-t  the  price  of  the  goods,  wares  and  merchandise,  as 
set  forth  in  the  statement  of  claim  was  agreed  upon  between  the  parties 
to  the  litigation,  and  was  sufficient  to  charge  the  defendant  as 
alleged  in  the  statement. 

It  is  also  alleged  that  the  account  was  a  stated  account, 
and  that  the  price  agreed  upon  by  the  plaintiff  and  the  defendant,  on 
or  about  kay  1,  1933,  was  #85.60,  This  is  amply  sufficient  to 
reasonably  inform  the  defendant  of  the  nature  of  plaintiff's  oase 
the  defendant  is  called  upon  to  defend. 

The  defendant  suggests  that  the  oourt  erred  in  denying 
its  motion  for  a  bill  of  particulars,  The  general  rule  is  that  the 
granting  of  an  order  requiring  a  bill  of  particulars  is  largely 
within  the  discretion  of  the  court,  and  especially  when  a.  party  is 
informed  with  reasonable  certainty  of  what  he  is  required  to  meet. 
In  our  oninion,the  defendant  was  so  informed,  as  appears  from 
plaintiff's  statement  of  claim. 
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The  evidenoe  heard  before  the  court  was  not  preserved  by 
■  bill  of  exceotions  filed  in  this  oase,  and  we  will  presume  thai 
sufficient  evidenoe  was  presented  to  the  trial  court  to  w?rrant 
judgment  for  the  plaintiff.  The  judgment  entered  by  the  court 
is,  accordingly,  affirmed, 

JUDGMENT  AFFIRMED. 
> 

HALL,  P.J.  AND  WILSON,  J.  CONCUR, 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
U  rel.  PHILIi   .   SP1  BS, 

(Relator,)  Atipelle 


JlTY  OF  J  II 0 AGO,  EDMRD  J.  KELLY, 
Mayor,  James  A.  Kearns,  City  Treasurer, 
M.  3.  3ZYMCAK,  City  Comptroller,  James 
P.  Allman,  Commissioner  of  Police, 
Hiohard  J.  Collins,  President  Civil 
Service  Cojunission,  Joseph  r.  Geary, 
Member  Civil  Service  Commission, 
Alfred  0,  Anderson,  Member  Civil  Service 
Commission,  City  of  Chicago,  Illinois, 


APPEAL  F 


circuit  Court 


COOK  COUNTY. 


7  6  I  .a.  599' 


(Respondents*) 

Appellant. 

Opinion  filed  June  20,  1934 
MR.  JUSTICE  HEBEL  DELIVERED  THE  OflMOM  OF  THE  CCl.   , 
This  appeal  is  from  an  order  directing  the  respondents  by 
writ  of  mandamus  to  restore  the  relator  to  duty  as  Secretary, 
Department  of  Police,  and  to  enter  his  name  on  the  rolls.  The  pro- 
ceeding is  brought  by  the  relator  upon  his  petition  that  a  writ 
of  mandamus  issue  directing  the  respondents  to  restore  the  relator 
ss  Secretary,  Department  of  Police,  and  that  the  Civil  Service 
Commission  cancel  and  expunge  from  their  records  an  order  alleged 
to  have  been  issued  on  June  37,  1930,  granting  authority  to  the  Acting 
Commissioner  of  Police,  John  H.  Aloock  to  discharge  the  relator. 
The  respondents  filed  a  ganeral  and  special  demurrer, 
which  demurrer  was  overruled  by  the  court,  and  thereupon  the  respond- 
ents elected  to  stand  by  said  demurrer,  and  failed  to  plead  or  answer, 
and  the  court  thereupon  entered  the  final  order,  which  is  in  this 
court  on  appeal. 

The  respondents  contend  that  the  relator  in  asserting  in 
this  form  of  action  that  he  was  removed  from  his  office  in  violation 
of  the  Givil  Service  Law,  must  assert  his  right  to  this  office  within 
a  reasonable  time  after  such  rijht  has  accrued.   It  affirmatively 
appears  from  the  petition  of  the  relator  that  he  made  a  -ritten 
demand  on  April  13,  1933,  upon  the  respondents,  that  they  cancel  and 
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expunge  from  their  records  the  order  dated  June  37,  1330,  granting 
authority  to  the  acting  Commissioner  of  Police  to  discharge  the 
relator  as  Secretary  of  the  Department  of  Police,  and  made  a  demand 
that  he  he  restored  to  this  office.  Upon  failure  of  the  respondents 
to  comply  with  this  demand,  the  relator  instituted  a  mandamus  pro- 
ceeding on  »;ay  5,  1933, 

The  rule  of  law  applicable  to  this  form  of  action  is 
that  a  writ  of  mandamus  is  not  a  writ  of  right,  and  it  is  largely 
within  the  sound  discretion  of  the  trial  court  to  refuse  to  issue 
it.   The  oouxts  in  the  exercise  of  the  discretion  with  which  they 
are  vested,  may,  in  view  of  all  the  consequences  attendant  uoon 
the  issuance  of  a  writ  of  mandamus,  refuse  the  -v?rit,  though  the 
relator  has  a  clear  legal  right*  People  v.  01s en,  315  111,  620; 
Jacob3en  v,  City  of  Ohio ago.  191  111.  App.  511. 

The  petition  filed  in  this  case  does  not  state  any 
reason  for  delay  by  the  relator  in  asserting  his  alleged  right  to 
office.  He  was  discharged  on  June  38,  1930.  Thereafter  on  June  13, 
1933,  he  made  a  written  demand,  and  instituted  suit  on  Hay  5,  1933. 
This  court  has  held  in  numerous  cases  that  where  a  relator  is 
guilty  of  laches,  a  delay  for  a  period  less  than  that  fixed  by  the 
statute  of  limitations  within  which  an  action  may  be  instituted, 
will  bar  the  relator  from  recovery.  People,  y.  Pity  of  Ohio  ago.  148 
111.  App,  96;  People  v.  City  of  Chicago,  147  111,  App.  591, 

From  the  petition  it  appears  that  an  appointment  was 
made  after  rel  tor's  discharge  to  fill  the  position  of  Secretary, 
Department  of  Police,  and  that  such  appointee  is  now  occupying  the 
position  and  has  apparently  been  performing  and  discharging  the 
duties  of  this  position.  The  suggestion  is  made,  however,  that  the 
appointment  was  made  for  political  reasons. 

The  petition  sets  up  several  ruj.es  adopted  by  the  Civil 
Service  Commission,  end  it  also  appears  that  the  relator,  by 
reason  of  the  Civil  Service  rules  governing  such  appointment,  was 
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appointed  an  Inspector  of  the  Police  Department  on  July  1,  1913,  and 
since  that  time  the  relator  has  remained  in  the  classified  civil 
service  of  the  Oity  of  Chicago,  and,  because  of  such  service  and 
his  age,  became  eligible  to  a  pension  on  November  7,  1932. 

The  petitioner,  however,  questions  the  authority  of  any 
of  the  officials  of  the  Oity  of  Chicago  to  discharge  him  from  his 
position  as  Secretary,  Department  of  Police  under  the  rules  and 
facts  as  they  appear  in  the  petition. 

It  may  be  said  that  the  action  was  filed  within  the  period 
provided  for  by  the  statute  of  limitations.  That  faot,  however, 
will  not  prevent  a  defense  of  laohes,  which  is  recognized  by  this 
court  as  a  proper  defense,  depending  of  course  like  all  other 
defenses  upon  the  facts  and  circumstances  in  each  particular  case. 
If  the  City  of  Chicago  by  any  of  its  proper  officers  leads  a  party 
to  delay  the  bringing  of  suit  by  holding  out  hopes  of  adjustment  or 
promises  to  reinstate  the  party  to  his  former  position,  the  City  of 
Chicago  would  be  estopped  from  taking  advantage  of  such  delay  and 
from  urging  that  the  party  is  barred  by  laches.   Conductors j  Benefit 
Ass,  v.  Loomis*  143  111.  560»   It  is  apparent  from  the  record  that 
the  relator  delayed  in  urging  his  claim  by  the  institution  of  the 
present  suit  for  a  period  of  approximately  2  years  and  11  months, 
and  in  view  of  the  law  which  applies  and  the  facts  as  stated,  such 
laches  will  bar  the  relator  from  the  relief  prayed  for  in  his  petition. 
Therefore  the  court  erred  in  granting  the  peremptory  writ  of  mandamus, 
and  the  order  is  reversed  and  the  cause  remanded  for  a  new  trial, 

REVERSED  AND  REMANDED. 
HALL,  P.J.  AND  V/ILSON,  J.  CONCUR* 
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ELI  METCOFF, 

Plaintiff  in  -rror, 

BENJAMIN  F.  3TIIS, 

Defendant  in  £rror. 


MUNICIPAL  COURT 
OF  OHIO AGO. 


27  6  I.A.  600^ 

Opinion  filed  June  20,1934 


MR.  JUSTICE  WILSON  DELIVERED  THE  OPINION  OF  THE  OOURT. 

Plaintiff  brought  his  action  as  one  of  the  fourth  class 
in  the  Municipal  Oourt  of  Chicago,  for  value  of  an  interest  coupon 
in  the  amount  of  |95Q«QO,  which  was  held  by  him  uncancelled,  on 
the  theory  that  he  had  purchased  this  interest  coupon  from  the 
defendant  with  defendant's  knowledge  and  that  the  defendant  had 
subsequently  foreclosed  the  trust  deed  of  which  the  interest  coupon 
was  a  part  and  had  secured  and  satisfied  all  defendant's  indebtedness 
and  consequently  held  the  ;350.00  for  the  benefit  of  the  plaintiff. 
The  cause  was  heard  by  the  court  without  a  jury  resulting  in  a  finding 
in  favor  of  the  defendant  and  judgment  on  the  finding. 

From  the  facts  it  appears  that  one  Louis  Kolber  snd  Jennie 
Kolber,  his  wife,  executed  their  certain  trust  deed,  dated  August  16, 
1926,  to  secure  the  execution  of  a  principal  note  of  $10,000,00, 
payable  in  five  years  and  bearing  interest  at  the  rate  of  7j>   payable 
semi-annually.  The  makers  eseouted  their  10  interest  notes  for 
1350.00  each  and  on  or  *bout  October  13,  1928,  the  Chicago  Title  & 
Trust  Company,  as  trustee,  filed  its  bill  to  foreclose.  The  principal 
note,  interest  and  costs  due  amounted  to  110,472.50,   Included  in 
the  foreclosure  proceedings  w>s  the  interest  note  of  )350«00,  being 
tioupon  number  1-0,  which  is  the  interest  coupon  involved  in  this 
proceeding,  and  which  by  the  decree  was  found  paid.   The  foreclosure 
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proceeding  im  consummated  by  deoree  on  May  23,  1929,  finding  there 
was  due  to  the  complainant  ■  total  sura  of  f13, 660.37,  and  a  sale  was 
had  under  the  decree  by  which  Benjamin  F.  itein  became  the  purchaser 
and  also  obtained  I  deficiency  decree.  A  receiver  was  appointed  to 
take  oare  of  the  premises  during  the  period  of  redemption  for  the 
purpose  of  collecting  the  rents  to  satisfy  the  deficiency.  As  a 
result  of  the  foreclosure  proceedings  and  the  receivership,  the 
indebtedness  rag  satisfied  except  a  balance  of  1187,47* 

The  plaintiff  in  this  proceeding  held  the  interest  coupon 
note  1  -  0  at  the  time  of  the  foreclosure  proceeding  and  was  made 
a  party  to  the  proceeding  as  an  unknown  owner.  It  is  his  claim 
that  the  owner  of  the  trust  deed  was  represented  at  the  time  of 
the  foreclosure  proceeding  by  the  firm  of  Moses,  Kennedy,  Stein 
&  Bachrach  and  that  the  plaintiff  had  purchased  the  note  in  ouestion 
through  one  3.  Stein,  an  attorney  of  record,  and  that,  consequently, 
the  attorneys  for  the  complainant  in  the  foreclosure  suit  knew  that 
he,  Metcoff,  was  the  owner  of  said  note  and  that  this  knowledge 
of  the  attorneys  was  in  fact  the  knowledge  of  the  complainant; 
that  it  was  the  duty  of  the  complainant  with  this  knowledge  to  have 
made  the  plaintiff  Metcoff  a  party  to  the  foreclosure  proceeding  so 
that  he  could  be  protected  in  the  securing  of  money  due  him  on  this 
interest  coupon  note;  that  not  having  done  so  the  complainant 
committed  a  fraud  on  this  plaintiff  and  holds  the  money  collected 
for  his  benefit. 

The  defendant  contends  thst  the  plaintiff  is  a  mere 
volunteer  and  paid  the  interest  note  when  due  at  the  request  of 
Kolber  and  his  wife  and  that  the  r350  paid  to  secure  this  note  was 
a  loan  to  Kolber  and  that  the  note  was  turned  over  to  him  by  the 
defendant  uncancelled  for  the  purpose  of  protecting  his  claim  against 
Kolber. 

The  question  for  consideration  narrows  itself  down  to 
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this:   Did  the  plaintiff  Metooff  purohase  the  note  from  the 

defendant  or  w>s  he  a  mere  volunteer  without  any  lec  <--l  obligation 

who  undertook  to  pay  this  interest  note  at  the  request  of  and  for 

the  benefit  of  Kolber,  the  makes  of  the  note  and  trust  deedt 

Where  one  undertakes  to  pay  an  obligation  of  another 

without  being  obligated  by  law,  the  presumption  is  tb^t  such  a 

person  is  a  mere  volunteer  ?nd  that  the  payment  is  intended  to 

extinguish  the  obligation.  The  proceeding  is  generally  considered 

as  a  loan,  to  the  obligor.   In  the  ease  of  Supoiger  v,  (iarrels.  30 

111*  App.  635,  the  court  said: 

HA  mere  stranger  or  volunteer  cannot,  by  paying  a.  debt  for 
which  another  is  bound,  be  subrogated  to  the  creditor's 
rights  in  respect  to  the  security  given  by  the  real  debtor. 
Hough  v.  The  aetna  Life  Ins.  Co..  57  ill.  318;  Young  v. 
Morgan.  89  111.  203;  Be: ver  v.  blanker.  94  111.  175.  A 
stranger  within  the  meaning  of  this  rule  is  not  necessarily 
one  who  has  had  nothing  to  do  with  the  transaction  out  of 
whioh  t  e  debt  grew.   Any  one  being  under  no  legal  obligation 
or  liability  to  pay  the  debt  ia  a  stranger,  and  if  he  pays 
the  debt,  a  mere  volunteer* ■ 

The  Supreme  Court  in  the  case  of  Ellis  v.  jlartmus.  113 

Ore*  Rep.  157,  in  its  opinion,  says: 

"3*  The  appellant  was  a  stranger  to  the  note  and 
mortgage,  and  wr»s  under  no  obligation  to  the  mortgagee 
to  pay  the  note  or  extinguish  the  mortgage.   In  such  case, 
to  constitute  a  purchase  of  the  instrument,  it  must  appear 
that  there  w«s  a  contract  to  that  effect  between  the 
stranger  and  the  holder  of  the  paper. n 

A  similar  case  was  before  the  Supreme  Court  of  '.isoonsin 

and  in  its  opinion  in  the  case  of  Tiyss  v.  Grunert  end  others.  108 

Wiso.  38,  that  oourt  laid  down  the  rule  as  follows: 

"The  test  above  indicated  plainly  precludes  disturoing 
t  m   findings  of  fact  on  the  subject  of  whether  the  note 
was  purchased  of  or  paid  to  the  Citizens1  Bank.   The  direct 
evidence  is  clearly  in  conflict.  There  are  significant  cir- 
cumstances establish  that  point  both  ways,  some  of  which, 
on  both  sides,  are  susceptible  of  reasonable  explanation, 
and  some  are  not.   aren  if  we  were  to  weigh,  the  probabilities 
In  order  to  arrive  at  I  conclusion,  it  is  not  cle^r  upon  which 
side  the  preponderance  would  be.  The  stron  est  circumstances 
in  appellant's  favor  is  the  fact  that  he  took  the  note, 
accompanying  the  act  with  a  declination  to  having  it  canceled. 
That,  without  corroboration*,  is  not  enough  to  warrant  finding 
that  the  transaction  was  a  sale,  A  sale  requires  a  precedent 
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executory  contrnot,  one  party  agreeing  to  sell  and.  the  other 
to  buy*  The  consummation  of  the  contract  requires  s  trans- 
fer of  the  title  of  the  subject  of  sale  with  intent  to 
execute  it.   where  there  is  a  mere  taking  up  of  a  note  by  a 
stranger,  it  being  delivered  uncanceled,  by  request,  without 
any  other  circumstances,  the  presumption  of  la*  is  that  a 
payment  of  the  note  was  intended  and  that  the  note  is  thereby 
extinguished*  3  Sdwards,  Bills  8,   K.  §  728;  Lnncev  v,  Clark.  64 
N.  Y.  209;  Binford  v.  Adams .  104  Ind.  41;  Dougherty  v.  Deenev. 
45  Iowa  443;  Swope  v.  Lef flngwell.  73  tt«.  348." 

In  the  \?y3s  oase  the  court  held  that  the  question  as  to 
whether  the  plaintiff  purchased  the  note  from  the  defendant  or  was 
a  mere  volunteer,  wes  a  question  of  fact  which  w?s  settled  by  the 
trial  court  and  that  there  being  a  clear  conflict  of  evidence  from 
the  testimony  and  the  inferences  to  be  drawn  from  the  facts,  it 
would  not  disturb  the  judgment* 

The  plaintiff  in  the  case  at  bar  testified  that  "he  saw 
Mr,  Stein,  the  lawyer,  and  told  him  that  Mr.  Kolber  wanted  him, 
the  plaintiff,  to  take  up  an  interest  note  and  asked  how  he  could 
be  protected  -:nd  that  Stein,  the  lawyer,  told  him  that  he  would 
give  him  the  note  not  marked  paid;  «•'  that  he  then  mailed  a.  check  to 
Stein  and  received  the  note  in  return  without  its  being  cancelled. 
This  would  indicate  that  the  plaintiff  Metooff  was  taking  up  the 
note  for  the  benefit  of  Kolber  and  was  a  volunteer  and  was  receiving 
the  note  uncancelled  for  his  own  protection*  On  cross-examination 
the  plaintiff  testified  that  Stein  told  him,  "We  will  take  care  and  you 
don't  have  to  weray  about  it  because  you  are  just  buying  this  note." 
This  statement  of  Stein's  standing  alone  would  indicate  that  the  plain- 
tiff had  purchased  the  note.  The  two  statements  are  in  conflict  and 
it  becomes  necessary  to  examine  the  circumstances  surrounding  the 
transaction  to  see  whether  or  not  any  light  can  be  gathered  from 
them.   It  is  evident  that  if  the  interest  note  was  purchased  from 
the  defendant  it  would  ha-e  to  be  subsequently  paid  out  of  the  proceeds 
of  any  foreclosure  proceeding  and  the  defendant  would  not  receive  any 
benefit  from  the  sale  but  instead  his  security  would  be  lessened.   As 
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was  said  in  the  case  of  Farmers'  Loan  &  Trust  Jp.  v,  Oregon  &  W. 

T.  ..  Jo..  6?  fed.  404, 

"It  was  to  the  interest  of  the  bondholders  that  the 
ooupons  should  be  paid,  not  .  urch ■  ned   and  held  for  future 
payment*  To  sustain  the  intervener's  claim,  it  must 
appear  that  the  payment  of  coupons  by  him  was  upon  a. 
distinct  understanding  with  the  holders  of  the  bonds  to 
which  the  ooupons  belonged  that  such  coupons  were  purchased, 
not  discharged*  Otherwise,  the  accumulation  of  interest 
would  impair  the  security  of  such  bondholders,  and  work 
a  fraud  upon  them*" 

From  the  record  it  appears  that  Kolber  is  insolvent.  This 
faot  was  charged  in  the  bill  of  complaint  introduced  in  evidence. 
This  coupon  note  was  due  and  payable  February  16,  1938.  The 
plaintiff  testified  that  he  did  not  know  of  the  foreclosure  proceed- 
ings until  long  after  the  property  was  sold  and  the  complainant 
therein  had  secured  the  money.  This  would  have  been  a  year  or  more 
after  he  had  purchased  the  note.  It  is  unusual  for  the  holder  of  a 
note  not  to  seek  payment  when  it  becomes  due  and  the  fact  that  the 
plaintiff  did  not  do  so,  but  waited  a  year  or  more  before  making 
inquiry,  was  a  point  which  the  court  evidently  considered  in  arriv- 
ing at  its  finding  u  to  the  intention  which  governed  the  plaintiff 
in  making  the  payment  in  question.  If  it  was  a  purchase,  the  plaintiff 
would  have  been  more  interested  in  securing  payment.   If  it  was  a 
loan  intended  to  pay  the  note  then  due,  it  would  not  make  any 
difference.  The  note  was  payable  to  bearer  and  bore  no  endorsement. 

The  contention  of  plaintiff  that  the  defendant  committed 
a  fraud  upon  him  by  not  making  him  a  party  to  the  foreclosure  pro- 
ceeding was  also  one  of  fact.   Fraud  must  be  clearly  shown.  The  fact 
that  the  plaintiff  was  made  a  defendant  in  a  foreclosure  suit  as  an 
unknown  owner  does  not  of  itself  show  fraud,  particularly  if  the 
payment  by  the  plaintiff  Metooff  was  for  the  purpose  of  paying  the 
coupon  interest  note  for  and  on  behalf  of  the  maker  Kobler.  The 
decree  in  the  foreclosure  suit  adjudicated  the  rights  of  the  parties 
and  this  action  is,  in  effect,  an  attempt  to  review  that  decree. 
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It  does  not  appear  from  the  record  that  the  plaintiff 
*etooff  made  any  effort  to  ascertain  whether  any  motion  was  being 

N  to  protect  his  interests  aa  the  alleged  o>ner  of  th*  note. 
A  person  cannot  rely  entirely  upon  ths  action  of  others  to  protect 
his  own  interests.  He  is  also  under  a  duty  to  exercise  diligence 
on  his  own  behalf.   If  this  diligence  had  been  exercised  he  oould 
still  have  intervened  in  the  original  proceeding. 

The  question  *&a  one  for  the  trial  court  and  in  view 
of  the  presumptions  surrounding  such  a  transaction  and  the  facts 
in  evidence  and  the  inferences  to  be  drawn  therefrom,  we  are  not 
disposed  to  substitute  our  opinion  in  place  of  that  of  the  trial 
court. 

For  the  reasons  stated  in  this  opinion  the  judgment  of 
the  Municipal  Court  is  affirmed, 

JUDGWEMT  AFFIRMED. 

HALL,  P.J.  ASD  HEBEL,  J.  CGNCU  i. 
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JACOB  ELLEGANT, 


Plaintiff  in  Error, 


METROPOLITAN  CREDIT  &  DISCOUNT  CORP., 
Defendant  in  Error. 


ERROR  TO 

SUPERIOR  COURT, 

COOK  COUNTY, 


276  I.A.  6001 

Opinion  filed  June  30,  1934 
MR.  JUSTICE  IL3QN  delivered  the  opinion  of  the  court. 

The  complainant,  Ellegant,  filed  his  hill  for  an  account- 
ing and  an  injunction  in  the  Superior  Court  against  the  Metropolitan 
Credit  and  Discount  Corporation,  defendant.    An  amended  bill  of 
complaint  was  later  filed  in  said  cause,  to  which  an  answer  was 
filed  by  the  defendant.    The  causa  was  referred  on  hill  and  answer 
to  a  master  in  chancery  who  reommmended  that  the  hill  he  dismissed 
for  want  of  equity.   Exceptions  to  the  master's  report  were  over- 
ruled and  the  hill  dismissed,   A  temporary  injunction  had  issued 
at  the  request  of  the  complainant,  based  upon  the  bill,  which  was 
dissolved  upon  notioe  served  upon  the  complainant,   A  suggestion 
of  damages  was  filed  by  leave  of  court  and  upon  a  hearing  such 
damages  were  awarded  the  defendant. 

The  bill  charges  that  the  complainant,  Jacob  Ellegant, 
was  doing  business  under  the  name  of  the  Ellegant  Paper  Box  Manu- 
facturing Company;  that  he  secured  a  loan  from  the  defendant  and 
executed  12  promissory  notes,  falling  due  consecutively,  and  in 
order  to  secure  said  notes  executed  a  chattel  mortgage  upon  the 
fixtures  and  machinery  of  the  factory  owned  by  him  in  the  aggregate 
sum  of  $3,750;  charges  that  there  remains  due  the  sum  of  $1,350, 
of  which  he  has  made  tender  to  the  defendant  and  the  tender  has  been 
refused,  but  that  the  said  defendant  demands  a  further  sum  of  $750, 
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plue  Interest,  which  is  usurious  and  that  the  defendant  threatened 
to  seise  the  goods,  chattels  and  machinery  upon  the  premises  if  the 
full  amount  is  not  paid  J  tenders  the  amount  of  $1,350  in  open  oourt, 
which  was  d  posited  with  the  clerk  and  asks  for  an  accounting  and 
prays  that  the  chattel  mortgage  he cancelled  and  released  and  that 
an  injunction  issue  restraining  the  defendants  from  proceeding  under 
the  chattel  mortgage. 

Upon  the  hearing  before  the  master  in  chancery  it  developed 
from  the  evidence  that  prior  to  the  filing  of  the  hill  of  complaint, 
Ellegant  had  been  instrumental  in  organising  a  corporation  under 
the  name  of  Ellegant  Paper  Box  Manufacturing  Company;  that  also 
prior  to  the  filing  of  the  bill  of  complaint,  he  sold  and  conveyed 
all  the  machinery  and  equipment  described  in  the  chattel  mortgage 
to  this  corporation  and  at  the  time  of  the  filing  of  the  bill  had 
no  interest  in  the  same  other  than  as  one  of  the  stockholders  of 
that  corporation.   It  is  apparent  that  the  complainant  in  charging 
that  he  was  individually  liable  to  be  injured  in  the  event  an  in- 
junction did  not  issue  as  prayed  for  in  the  bill  of  complaint,  was 
in  error  to  say  the  least,  inasmuch  as  he  no  longer  had  any  interest 
in  these  chattels.  Having  disposed  of  his  interest  he  was  not 
entitled  to  maintain  a  bill  to  restrain  a  foreclosure  of  the 
mortgage.  The  corporation  itself  is  not  a  party  to  this  litigation 
and  it  now  appears  to  the  court  that  the  balance  has  been  paid  and 
the  chattel  mortgage  released.   This  fact  is  contained  in  affi- 
davits in  support  of  a  motion  to  dismiss  the  appeal  and  is  not 
denied  by  the  complainant.  If  there  had  been  a  deficiency  after  a 
foreclosure  of  the  chattel  mortgage  and  the  complainant  had  been 
sued  for  the  balance,  he  would  have  had  a  right  in  an  action  to  set 
up  the  defense  of  usury.   There  was  no  occasion  to  anticipate  an 
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action  at  law  toy  a  toiXl  in  equity.   The  toill  was  properly  dismissed 
and  damages  properly  awarded  upon  the  dissolution  of  the  injunction. 
Funds  remaining  in  the  hands  of  the  clerk  of  the  Superior  Court  are 
still  subject  to  disposition  toy  the  chancellor  of  that  court. 

For  the  reasons  stated  in  this  opinion  the  decree  of  the 
Superior  Court  is  affirmed, 

D  CREE  AFFIRMED, 

HALL,  P.J.  AND  HEBEL,  J.  CONCUR, 
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SHADE  R.  IARD,  / 

(Plaintiff)  De  f endant  i"h '  >Er  ror , 

v. 

GEORGE  I,  BLOMGREN,  Receiver  of 
Lincoln  Trust  &   Savings  Bank,  a 
corporation,  and  the  LINOOLN  T  UST 
&  SAVINGS  i.<ANK,  a  Corporation, 


TRHDR  TO 

MUNICIPAL  fOURT 
OF'CHICAGO. 

7  6  I.A.  600 


(Defendants)  Plaintiffs  in  a^rror. 

Opinions  filed  June  30,  1934 

MB.  JUSTICE  WILSON  DELIVERED  THIS  OPINION  OF  THE  COURT. 

Plaintiff  recovered  a  judgment  against  the  Lincoln  Trust 
&  Savings  Bank,  a  corporation,  and  George  ff*  Blomgren,  receiver  of 
the  Linooln  Trust  &  Savings  Bank,  for  the  sum  of  -;303  and  execution 
awarded. 

The  original  action  was  started  February  4,  1931,  against 
the  Lincoln  Trust  &   Savings  Bank.   Subsequently,  George  "«,  Blomgren 
was  appointed  receiver  of  this  bank  and  after  the  trial  was  started 
iH  order  of  court  was  entered  giving  le-.ve  to  the  plaintiff  to  make 
George  W.  Blomgren,  receiver  of  the  Lincoln  Trust  &  Savings  Bank, 
an  additional  party  defendant  and  the  trial  prooeeded  to  final  judg- 
ment.  *he  receiver  was  not  served  with  any  notice  that  he  had  been 
made  an  additional  party  to  the  suit  nor  was  his  appearance  entered. 
The  trial  was  had  by  the  court  without  a.  jury  and  the  issues  were 
found  in  favor  of  the  plaintiff  and  against  the  defendants  Blomgren, 
receiver  of  the  Linooln  Trust  &   Savings  Bank,  and  the  Lincoln  Trust 
&  Savings  Bank,  and  execution  ordered  to  issue  against  these  defendants. 

The  judgment  is  erroneous.  In  a  judgment  against  a 
receiver  no  execution  could  be  awarded,  but  the  judgment  is  only 
payable  out  of  funds  in  the  hands  of  the  receiver  in  the  due  course 
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of  administration.  Moreover,  the  judgment  could  not  be  a  joint 
judgment  against  these  two  defendants  ts  the  satisfaction  against 
one  would  be  out  of  funds  in  Blomgren's  hands  as  receiver,  to  be 
paid  in  the  due  course  of  administration,  while  the  judgment  against 
the  other  would  be  satisfied  by  levying  execution. 

A  judgment  in  an  action  at  law  is  a.  unit  and  must  run 
against  all  alike.   It  being  impossible  to  separate  the  judgment  in 
this  court  (Belke  v.  Bush,  et  al- .  213  111.  App.  29),  the  judgment 
is  reversed  and  the  cause  is  remanded  for  a  new  trial. 

JUDGMENT  REVERSED  AND  CAUSE  REMANDED. 

HALL,  P.J.  AND  HE3EL,  J.  CONCUR, 
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El  P.  SNOW,  et  al  on  $£^i"  <?f 
HOWARD  3.  BECHTOLT,  \ 


Appellant, 


BOARD  OF  EDUCATION  OF  THE  01 TY  OF 
CHICAGO,  et  8.1., 


kkL   FROM 
CIRCUIT  CoflRT, 
COOK  COUNTY. 


276  LA.  60 tf 


Appellees. 

Opinion  filed  June  20,  1934 

MR,  JUSTICE  «IL30&  DELIVERED  THE  OP I HI OS  OF  THE  COURT. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  in 
Chancery,  denying  leave  to  the  complainants  to  file  their  original 
hill  in  the  nature  of  a  supplemental  bill. 

The  original  bill  of  complaint  in  the  cause  was  filed 
by  one  Edwin  P.  Snow,  and  others,  as  taxpayers  on  their  own  behalf 
and  on  behalf  of  such  other  taxpayers  of  the  City  of  Chicago  as 
might  be  simili?rly  situated  and  choose  to  join.  The  defendants  were 
the  Board  of  Education  of  the  City  of  Chicago,  a  bo ^y  corporate,  its 
officers,  and  Edward  J.  Kelly,  Mayor  of  the  City  of  Chicago,  James 
A.  Eearns,  Treasurer  of  the  City  of  Chicago,  and  Robert  Upbaa, 
Comptroller  of  the  City  of  Chicago,  respectively. 

The  bill  charges  that  the  City  of  Chicago  is  a  municipal 
corporation  existing  under  the  laws  of  the  State  of  Illinois;  th^t 
on  the  34th  day  of  May,  1933,  at  a  regular  meeting  of  *he  Board  of 
Education  a  resolution  was  adopted  declaring  the  school  year  of  1933 
at  an  end  on  June  9,  1933,  and  on  the  28th  day  of  June  a  resolution 
was  adopted  as  an  economy  measure,  that  the  opening  of  schools  be 
postponed  until  September  18th;  that  the  Board  of  Education  by  its 
rules,  opened  its  regular  meeting  at  2:00  o'clock  in  the  afternoon; 
that  on  July  12th,  said  meeting  did  not  convene  until  5:30  o« clock 
in  the  afternoon,  and  that  prior  thereto  certain  members  of  the 
Board  of  Eduoation  had  met  secretly  and  agreed  to  pass  certain 
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resolutions  whioh  afterwards  were  presented  to  the  meeting  on 
July  IS.  These  resolutions  were  numbered  33008,  33009  and  33010, 
and  on  the  1  foresaid  date  these  resolutions  were  adopted. 

Resolution  No.  33008,  reduced  kindergarten  classes, 
discontinued  the  parental  school  at  3600  foster  avenue,  discontinued 
swimming  pools  and  provided  for  certain  other  economies; 

Resolution  Ho.  33009  provided  for  the  discontinuance  of 
Orane  Junior  College; 

Resolution  No.  33010,  discontinued  the  junior  high  school 
type  of  instruction. 

The  bill  further  charges  that  the  president  of  the  Board 
issued  a  statement  known  as  33007  setting  forth  the  reasons  for 
the  proposed  eoonomies;  charges  that  the  statement  and  recitals 
contained  in  the  statement  No.  33007,  were  untrue  and  incorrect  and 
that  the  school  courses  and  activities  curtailed  by  resolutions  Nos. 
33008,  33009  and  33010  are  unnecessary.  The  fcili  further  charges  that 
the  fiscal  year  of  the  Board  of  Education  of  the  City  of  Chicago  com- 
menced on  the  first  day  of  J&nuary  of  each  oalend  r  year  and  that  at  a 
regular  meeting  of  the  Board  of  Education  held  January  30,  1933,  a 
resolution  was  passed  which  was  termed  the  « Annual  School  Budget M  for 
that  year.  This  resolution  is  numbered  33586  and  under  it  the  Bonrd 
appropriated  such  sums  of  money  as  were  claimed  necessary  to  meet 
liabilities  as  shown  b  the  estimates  of  moneys  that  would  be 
received  for  the  purpose  of  operating  the  schools  under  the  care  of 
the  Board;  charges  further  that  a  large  number  of  school  teachers 
and  principals  duly  appointed  and  who  have  given  satisfactory  services 
and  had  been  employed  by  the  Board  of  Education,  are  entitled  to 
receive  compensation  as  salaries  for  the  balance  of  the  ye?r  1933 
at  the  rates  of  salary  provided  but  that  the  Board  was  attempting 
to  abolish  these  positions,  and  transfer  others  in  the  school  system 
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at  a  lower  Irate  of  salary;  charges  that  it  is  the  duty  of  the  Bosrd 
to  furnish  and  maintain  school  throughout  the  nine  months  in  each 
year  and  included  among  this  number  are  the  principal  schools 
referred  to  in  the  resolution  already  set  forth;  that  the  abolition 
of  the  kindergarten  classes  in  Chicago  disregards  a  number  of 
children  and  creates  an  arbitrary  and  unreasonable  discrimination 
among  them;  charges  that  the  deficit  mentioned  as  of  July  12th  is 
wilfully  and  wrongfully  distorted  in  that  certain  legislation  of 
the  General  Assembly  of  the  State  of  Illinois  has  provided  for  the 
alleged  deficit  of  « 31, 000.,  000;  oharges  that  the  threatened  acts  of 
the  Board  of  Eduoation  are  contrary  to  and  in  violation  of  the 
constitutional  rights  of  the  plaintiffs,  and  if  carried  out  will 
result  in  the  unwarranted  transfer  of  pupils  in  the  Chicago  School 
District  and  will  require  a  rearrangement  of  the  system.  The  bill 
prays  for  an  answer  and  that  the  defendant  be  enjoined  from  further 
carrying  out  or  attempting  to  enforce  any  of  the  terms  and  provisions 
of  the  resolution  referred  to  or  from  attempting  to  discontinue 
oertain  schools  or  reducing  the  number  of  teachers  and  for  such  other 
relief  as  shall  be  deemed  proper. 

Defendants  filed  their  answer  admitting  the  passage  of  the 
resolutions  but  denying  certain  allegations  in  the  bill  of  complaint, 
and  insisting  that  the  acts  done  were  warranted  by  reason  of  the  fact 
that  moneys  would  not  be  sufficient  for  the  needs  of  the  school 
unless  the  economies  provided  for  by  the  resolutions  were  effected. 

The  original  bill  of  complaint  was  filed  August  2,  1953, 
A  motion  for  a  temporary  injunction  mr>de  by  the  complainants  was 
denied  August  3,  1933.  August  22,  1933,  complainants  presented  their 
petition  to  the  chancellor  of  the  Circuit  court  asking  for  leave  to 
file  their  original  bill  in  the  nature  of  a  supplemental  bill  which 
was  denied  and  from  which  order  this  appeal  has  been  taken.  The 
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petition  of  complainants  for  leave  to  file  their  original  bill  in 
the  nature  of  a  supplemental  hill  w&fl  verified  ^nd  charged  th*)t  there 
had  been  instituted  since  the  filing  of  the  original  bill  of  complaint 
three  other  suits  involving  the  same  issues  whioh  threaten  to  reach 
a  final  decision  before  the  cause  in  whioh  complainants  had  filed 
their  bill  could  be  reached.  That  if  any  one  or  more  of  these  should 
be  passed  upon  prior  to  the  suit  herein,  suoh  decision  could  be  plead- 
ed as  res  ^d judicata  in  he  pending  action.  Petitioners  therefore 
sought  leave  to  file  their  original  bill  in  the  nature  of  a  supple- 
mental bill,  setting  forth  these  suits  in  det?il  nd  asking  that  the 
oourt  protect  its  jurisdiction  over  the  cause  by  enjoining  further 
prosecutions  of  these  other  pending  suits.  Sach  of  these  other 
suits  is  also  by  and  on  behalf  of  taxpayers. 

The  first  of  these  suits  is  that  of  Nye  v.  Board  of 
Education  and  was  filed  August  15,  1933.   The  second  suit  is  that  of 
Groves  v.  Board  of  Education,  and  the  bill  of  complaint  was  filed 
August  15,  1933.  The  third  and  last  suit  was  that  of  The  People,  ex 
rel  Landau,  et  al  v.  Board  of  Sduoation.  filed  August  16,  1933, 
and  was  an  action  in  mandamus  by  which  the  petitioner  sought  to  compel 
the  Board  of  Education  to  expunge  from  its  records  the  resolutions 
of  July  13th  and  July  36th,  1933, 

On  the  hearing  of  this  cause  on  oral  agrument,  it  appeared 
that  the  first  two  of  these  oases,  namely,  Nye  v.  Board  of  Muoation 
and  groves  v,  upard  of  Education,  had  been  disposed  of  since  the 
perfecting  of  the  appeal  in  this  suit  pending  here.  The  bill  of 
oomplaint  in  the  Nye  case  was"  dismissed  August  34,  1933.  The  bill 
of  complaint  in  the  Groves  case  was  dismissed  on  motion  of  oomplainant 
without  prejudice  August  33,  1933, 

On  May  31,  1934,  a  motion  to  dismiss  the  appeal  was  filed 
in  this  oause  now  pending  here  accompanied  by  a  certified  copy  of 
an  order  entered  in  the  case  of  The  People,  ex  rel  Landau  v.  Board 
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of  Sduoation.  This  w&M  the  suit  referred  to  in  the  original  bill 
in  the  nature  of  a  supplemental  bill.  It  now  appears  that  all  of 
the  pending  cases  named  in  the  bill  are  out  of  court* 

The  sole  purpose  of  the  original  bill  in  the  nrture  of  a 
supplemental  bill,  was  to  make  the  oomplainants  in  the  Nye  and  Grove 
oases  and  petitioners  in  the  case  of  The  People,  ex  rel  Landau, 

artiee  defendant  to  the  original  bill  of  complaint  in  order  that  they 
might  be  restrained  from  proceeding  further  with  their  various  causes 
until  the  court  before  whom  this  suit  was  pending  might  have  an 
opportunity  to  pass  upon  the  merits  of  the  original  bill.  It  appear- 
ing to  this  court  that  these  cases  are  no  longer  pending  but  have 
been  dismissed,  there  oould  be  no  useful  purpose  accomplished  in 
making  Kye,  Grove  and  Landau  parties  to  the  original  bill  of  complaint 
filed  herein.  The  relief  asked  for  in  the  original  bill  in  the 
nature  of  a  supplemental  bill  is  no  longer  requisite  inasmuch  as 
these  suits  are  no  longer  pending  and  there  is  only  a  moot  question 
now  before  this  court.  Wick  v.  Ohio^.go  Tel.  Co.  37?  Ill,  338,  nor 
will  a  court  review  the  action  for  the  purpose  only  of  assessing 
costs,  vick  v,  Chicago  ffel.  Go.  supra. 

The  original  bill  in  the  nature  of  a  supplemental  bill 
raised  no  question  involving  the  merits  of  the  original  bill  and 
we  have  always  been  disinclined  to  consider  the  merits  of  •  proceed- 
ing before  the  trial  court  has  had  an  opportunity  to  pass  upon  such 
Questions,  There  being  only  a  moot  question  left  for  consideration, 
the  appeal  will  be  and  hereby-  is  dismissed, 

APPEAL  DISMISSED. 
HALL,  l.J.  AHD  HEBEL,  J.  GOHOUl. 
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THOMAS  P.  HARRIS,  Administrator 
of  the  estate  of  Charles  W.  Street, 
Deceased, 


(Plaintiff)  Plaintiff  in  Error, 


▼. 


Iff  YORK  CENTRAL  RAILROAD  COMPANY, 
a  corporation, 


(Defendant)  Defendant  in  Error. 

Opinion  filed  June  20,  1934 


ERROR  TO 

CIRCUIT  COURTS 

COOK  COUNTY. 


1 


MR.  JU3TICE  WILSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  review  a  judgment  of  the 
Circuit  Court  in  fsvoro  f  the  defendant,  New  York  Central  Railroad 
Company,  a  corporation,  and  against  the  plaintiff  Thomas  P.  Harris, 
Administrator  of  the  estate  of  Charles  W,  Street,  deceased,  for 
costs.   The  action  is  based  upon  alleged  negligence  of  the  defend- 
ant in  operating  one  of  its  engines,  as  the  result  of  which  the 
plaintiff '8  intestate  was  struck  by  said  engine  and  killed.   There 
were  no  eyewitnesses  to  the  accident. 

From  the  evidence  it  appears  that  the  deceased,  Charles 
1,  Street,  at  the  time  of  his  death  was  shout  48  years  of  age, 
unmarried,  with  no  father  or  mother  living.   His  only  heirs  at  law 
and  next  of  kin  were  a  brother  and  sister  to  whom,  he  occasionally 
contributed  money.   At  the  time  of  his  death  he  was  employed  by 
the  Boston  Fuel  Company  for  .the  purpose  of  unloading  coal  from  cars 
placed  upon  a  switch  track  of  that  company.    The  yards  of  the 
Fuel  Company  were  located  at  or  near  35th  street  in  the  City  of 
Chicago  and  extended  north  from  35th  street  and  between  Federal  street 
and  the  tracks  of  the  railroad  company.   These  tracks  were  elevated 
and  its  cars,  including  the  engine  in  question,  are  operated  over 
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its  own  right  of  way,  but  there  is  no  access  to  the  public.  A 
spur  track  runs  from  the  main  track  of  the  New  York  Central  Rail- 
road alongside  the  property  of  the  Boston  Fuel  Company  and  it  was 
customary  to  plaoe  the  cars  intended  for  the  Fuel  Company  on  this 
spur  track  for  the  purpose  of  unloading.  The  accident  happened 
December  30,  1929, 

Blake,  a  witness  called  by  the  plaintiff,  testified 
that  he  was  the  president  of  the  Boston  Fuel  Company,  and  that 
on  December  39,  1930,  the  Fuel  Company  leased  this  spur  track 
from  the  defendant.    This,  however,  was  a  year  after  the  accident 
end  there  is  no  evidence  in  the  record  as  to  whether  the  Fuel  Company 
had  a  lease  on  this  spur  track  in  December,  1939,  This  track  was  not 
on  the  property  of  the  Fuel  Company,  but  on  the  elevation  belonging 
to  the  Railroad  Company,  The  coal  yard  was  below  the  elevation, 
Blake  testified  that  the  deceased  was  earning  between  |2o  and  $35 
a  week  and  that  there  was  nothing  wrong  with  his  health  and  also 
that  he  was  a  steady  worker.  There  was  a  clearance  between  the 
oars  on  this  spur  track  and  cars  on  the  next  track  west,  which 
was  the  track  upon  which  the  engine  in  question  was  running,  of 
4£  feet.  In  cleaning  up  coal  which  may  have  fallen  off  the  cars 
Blake  testified  that  there  was  sufficient  room  to  clean  up  this 
coal  without  going  on  track  number  8,  which  was  the  main  line 
track  just  west.  He  also  testified  that  he  knew  of  no  custom  by 
which  the  New  York  Central  Railroad  stationed  a  man  in  front  of 
the  yaaidto  warn  of  the  approach  of  trains  and  had  never  told  his 
employees  that  they  could  rely  upon  such  warning,  although  the 
Fuel  Company's  superintendent  might  have  done  so, 

Horace  street,  a  brother  of  the  deceased,  testified  that 
his  brother's  eyesight  was  good. 
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Dinwiddle,  a  witness  on  behalf  of  plaintiff,  testified 
that  on  the  30th  day  of  December,  1929,  in  the  morning  he  was 
sitting  on  his  poroh  at  3437  Federal  street;  that  this  porch  was 
on  the  second  floor  of  the  building;  that  he  saw  two  men  on  top  of 
one  of  the  coal  cars;  that  later  they  got  off  and  were  cleaning  up 
the  ooal  and  he  heard  the  shovels  ringing  against  steel;  that 
there  was  snow  on  the  ground;  that  his  porch  was  between  300  and 
400  feet  from  the  place  where  the  aocident  happened  and  that  at  the 
time  of  the  accident  there  were  four  box  cars  upon  the  spur  track, 
The  men  were  west  of  the  cars  so  that  he  could  not  see  how  the 
accident  happened.   He  heard  an  engine  coming,  looked  over  the 
book  or  paper  which  he  was  reading  and  saw  that  it  was  going  about 
25  miles  an  hour  and  he  heard  a  strange  voice  cry  out;  that  he  ran 
over  and  found  Street  had  been  killed,   fhe  weather  was  hasy,  but 
he  had  a  clear  view  and  it  was  clear  along  the  track. 

At  the  end  of  plaintiffs  evidence  the  court  directed 
a  verdict  in  favor  of  the  defendant. 

Counsel  for  plaintiff  insists  that  where  there  are  no 
eyewitnesses  to  an  accident,  negligence  can  be  shown  by  circum- 
stantial evidence  and  that  it  was  error  to  direct  a  verdict  in 
favor  of  the  defendant.  It  is  insisted  that  the  deceased  was 
upon  the  tracks  by  invitation  of  the  defendant  and  was$i  therefore, 
an  invitee  and  the  railroad,  therefore,  owed  him  the  duty  of 
exercising  ordinary  oare  for  his  safety,  citing  Gordon  v.  Grand 
Trunk  Western  Ry.  Co.,  209  111.  App,  195,   From  an  examination 
of  the  facts  in  that  case  it  appears  that  the  deceased  was  em- 
ployed by  the  Hooper  Grain  Company  who  leased  the  premises 
adjacent  to  the  track  where  freight  cars  were  placed  for  unload- 
ing. It  also  appears,  however,  that  in  order  to  reach  the  ele- 
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vators  of  the  Grain  Company  it  was  necessary  to  cross  defendant's 
tracks  which  were  frequently  occupied  by  freight  oars  and  that  it 
was  the  custom  of  railroad  employees  before  moving  any  cars  on 
the  track, where  deceased  was  killed, to  give  notice  thereof ■  In 
the  case  at  bar,  however,  it  was  not  necessary  to  cross  any  tracks 
in  order  to  reach  the  premises  of  the  Boston  Fuel  Company,  where 
deceased  was  employed,  nor  is  there  any  evidence  of  a  custom  on 
the  part  of  the  railroad  company  to  give  warning  of the  approach 
of  trains.  It  is  true  that  if  the  accident  had  happened  upon  the 
spur  track  leased  by  the  Boston  Fuel  Company,  it  would  have  been 
necessary  for  the  defendant  to  have  ascertained  whether  any  one  was 
working  upon  said  track  before  operating  trains  over  it*  This, 
because  of  the  fact  that  the  defendant  would  have  knowledge  that 
such  spur  track  was  used  by  the  employees  of  the  Boston  Fuel 
Company  for  the  purpose  of  unloading.  This  duty,  however,  oannot 
be  extended  to  the  other  tracks  occupied  and  used  by  defendant. 

Most  of  the  oases  cited  by  counsel  for  plaintiff  are 
railroad  crossing  oases  wheie  both  the  railroad  and  the  pedestrians 
have  rights  different  from  those  of  the  parties  involved  in  the 
ease  at  bar.   The  right  of  way  of  the  defendant  in  this  case  was 
private  property  and  it  owed  no  obligation  to  persons  not  thereupon 
by  invitation,   James  v.  Illinois  Central  R.  Co..  195  111,  327. 

There  was  no  evidence  in  the  record  as  to  the  habits  of 
the  deceased  as  to  sobriety,  and  prudence,   Hewell  v.  C.C.0.&  9t.L,Ry, 
261  111,  505.   The  only  evidence  which  in  any  way  has  any  tendency 
to  support  this  proposition  is  that  of  the  employer  who  testified 
that  the  deceased  waa  a  steady  worker,  The  testimony  of  Horace 
8treet  that  his  brother's  eyesight  was  good,  does  not  tend  to 
strengthen  plaintiff's  position.  From  the  evidence  it  appears  that 


-      ■ 

■       «  -'  < 

■■"• 
. 

x*  to 

< 

■o  jsoM 

lis  evjsff 

......  .  . 

oa  a** 


-5- 

there  was  nothing  to  obstruct  Street's  view  of  the  oncoming  engine 
and  his  knowledge  from  having  worked  in  the  vicinity  should  have 
warned  him  that  the  approach  of  trains  on  track  No,  3  was  likely 
to  occur. 

If  the  trial  court  had  left  the  question  to  the  jury, 
it  could  only  have  resulted  in  a  speculative  verdict  based  upon 
the  evidence  as  contained  in  the  record.    Under  the  circumstances, 
the  judgment  of  the  Circuit  Court  was  correct  and  for  the  reasons 
stated  in  this  opinion,  the  judgment  is  affirmed, 

JUDGMENT  AFFIRMED, 


HALL,  P.J.  AND  REBEL,  J.  CONCUR. 
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BKLIV8RU3  YHX   CPU  I  . 

Pl*l»tiff,    tii#  benaf  i.-iary  Baased   in   or*   insurance  policy 
isausd  by   the   3ef«*ndaot  on    the  life  of  h<*r  hualind,    brought   suit 
on    the  policy.      There  was  a  jury   trial,    a  eerdiet   and   Jttd&eaat    In 
plaintiff's  favor   for   $1173. d»,   whler*  on   ftppe*!   It     hie   court  was 
reversed   *md   the   <s»us«>  id.      268  III.    App.    84$,        a  reveres* 

the  jttAflPMftli  on   the  gvdwtd   that   the  court  und-ly  restricted  the   4e- 
f*»n!axit   in    the   ijaj—  tjl  of   evidence   and    th»t   the  veriict   m4  .Judg- 
ment were   against   the  nanifest  weight  oi*   the  evidence.      1'he  ease 
has  been  a;;ain  tried,   an<!   there   ia  snathes  ver.fiut   %nd  ,1ud(#ient  for 
plaintiff,   and   the   defendant  appeals. 

the  only  question    in    tain   trials   f||  whether   the  preplan 
vhica  became  due  February  6,   1926,    was    -aid,      Plaintiff  testified 
that   oc  that  4  ate   an   egent   for  the   Insurance  ©<tes»&ny   called   at  her 
honse,    as  hed   been  his   eastern,    t-mii   arte   ;>ald   «im   110.61,    the  prsaiun 
for   a  half  year;    th*v   the  agent   gave  her  a  receipt    but   she  arid  lost 
tt.      The  anent   teetliied   that  he   called   lor  the   annual   pre&luja  ©f 
ISO. 41,   as  »'*.s  his  custom,    'tut  he    received  Be  etoney  and  t<ave  no 
receipt;    that   h*  h«4   a  receipt  with  nia>  for   tne  annual   premium, 
.  |]  ,  whioh   ne  hnd  obtained   from  the   ho»e  office   in  Cincinnati, 
ieh  he  was  to   sign   and   ftellrer  vhen  fie  was  paid   the   amount    c  died 
for  by  the  receipt,   but    that  when  he  tot  no  «on«y   the   reoeipi  was 
returned    t<j    th*   ImHM  office.      The  receipt  was  produced   and  is  In 
the  record. 
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The  ewl^enoe   furtner   snows    that  on   January    81,   IV-.,    plain* 
tiff's   tftj*»   haebano',    the   ineured,    applied   lor    a  loan  on   the  policy 
In    w»lt.      Aftercare,    FebruaTf      kft,    tn»   insured  went    to  4ef  niant'e 
office   In    Chicane   and   si^.nr-d    th*  necessary   '..«-pere   to   effeotu  >te   the 
lo*n.     L'?tfr    the   aos&e   office  ttfUU  out    :ts    <jheek   for    the   amount  of 
the  lo  •>"  ,   <$!$•;.  35,    and    sent   It   to   Chicago    *h . re   the  agent    too*   it   to 
Olalntlif'r    lo/no   about  i'ebrusry  lath.      ihe   utgsnt   testified   that  at 
that   ti»e  he  wanted   to   deduct   the   annual   preiaium  o;  .1    from  the 

amount  of  tht   eheok  but   that   the   lneurrV      demurred,    ■tfttiag  he  had 
51   daye   «itnln   ehicu   to   pay   the  preaiua,    Mid   that  ii>-  would  pay  it 
frota  oth«r  moneys  within   a   few  days.      It   lurtaer  appears  front  the 
evidence  that   June  1,   15^6,    the  insured    'i«d  an  Hie  renult  of  en 
eutcoVile   accident,    and   there   la   wridCBttt   to    the    *fj>ct   that   shortly 
tber^afte*  r>l»i   tiff  made   elaita  r©r  the  money  under   the  policy,  which 
woe  refused   on   the  ground   that   the   policy   had  lapsed   for   failure  to 
fay  the  preisiam  that  fall    ^u«  February  6,   1926. 

Ther*  1«  other  evidence  that  plaintiff  brought  euit  la   the 
Superior  court   of  Coeu    county  in  19$f  j    taut   that  th«   ease  was  not 
tried,    wad   the   instant   case  was  begun  April   $Sa   193fe,   in  the 
■unleinal    court  of  Cnieaga, 

Th<>re   Is  other  evidence  in    the  record   as   to   what  occurred 
after  February  6,    19-6 ,     Hid      fter  the   insured  died,    June  1,   19S©, 
that  *oul*    tend  to   throw  light  on    the   controlling   question   as  te 
whether  the  ore&ium  was  paid   on  February  6th,    but  we    think  it 
would   serve  no  useful  purpose  to  discuss  it   in  detail. 

Joseph  K.   Koy,    called  by  the   defendant,    testified   that  ho 
was   o  life  Insurance  »g*nt   employed  by    the  defendant    in   February, 
l«*o,  but  *fos  not    so   employed  at   the   time  ©1    the    trial;    that   about 
two  yesre  aft*r   the   deati  of   the    insured  plaintiff   and  her   attorney, 
Mr.   Breakstone,    cane   into  his  office   at   117  iorth  Dearborn   street, 
Chicago;   that  he   did  not    talk  to   Plaintiff  tut   the   conversation   was 
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with    the   >*ltf>mey. 

•   objection   the    court  refused   to   pejwlt   the  witness   to 
testify  as   to  what  was   ».*ld   at    tint  time  by  hiuoelf  ..  *tone, 

and    thereupon   counsel    for   the    lofendant,    out  of  the   presence  ol*   loo 
Jury,   offered    to   she?    that    If   ih      rlt&««g   vers   permitted t  he  would 
t**;<  t   »t    that   ti»o   the  attorney,    In    mo  presence  of  the 

plaintiff ,   asked  *'or  blanks  so   that  proof   ©GUI'!  bo  made  of  tho 
death  of   tho  insured;    thut  th«  witness   refused  to  &ive  hies  tho 00 
blanks  b<»o'AUP.e   tho   preriuia  h  »d  not  be«n   paid,    Had    tht  policy 
lapsed  for   that   r«fUMMI{    MB        hat    tho  attorney   re?  lied    that  ho   Knew 
the  pr<-  »•  not  paid  fctti  r*  *•*.*  suff:  y  paid 

to   cnrrv    ci.e  policy  beyond   ti.  of    I         Aomtfe   of   the  inou; 

an :    that  the  ^itneae  replied    Uti  r>      ;s  no  extended  insurance 

because  the  full   loan  value:  of  the  .:»■,  lioy  had  bean  borrowed  by    tho 
inou 

Couna-sl   for   the  £*f«nda»t   contends   that   ta«  ruling  wao  er- 
roneous and    that   this  evidence   should  htWO  been   a&a&ttod  because 
tho   conversation   took  pi  <ce   in  plaintiff's  presence;    that   "hroafc- 
stene's  m%  wao  cad?1  ^«  an  admission  of  a  material  fact 

against  plaintiff's  tatatvsti   and  *ae  b;r  tin     en   tho  plaintiff •* 
In  oupport  of  t.JU  the  cases  of  &atg»nbsu&h  v.   She  People.  194  III. 
103,  m.  r.  Hnliombanjk.  142  111.   699,    4:59,   s*re   oitod. 

tho  l^ataeribaugh  case  w&s    .■;.        oeaj   from  a  Jud^nent  and 
order  of   salo    .hich  involved   the  assessment  of  property,     iiatr.en- 
baugh  eloiaed  he  h%d  rexoved  from  Illinois   to  Texas  and  therefore 
certain   property  '<ro»  not   assessable   in    this  Stat*.      It  tras  held 
that   the  court   errei   in  rof using  to  let  ifratJienbaugh  testify  a*   to 
fell  own  -ieeiarxtUne    concerning  hio  intention  of  mowing-  to  Texas. 

eae»    it    appear  I   a  Mrs.   Wither  wao   the   agent  of  hatsOJM 

baugh   er;nc«rnlng  soae  property  w   ich  wao  involved  in  tho   taxation. 
Tho  eourt   seid  It  wao  well   established   that  Jtro.  Wisher  was   tho 
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agent  of  »  at  knq  bough,    that   ehs  was  p<  rtonaint.    ...  r.t     ,nd 

in    the   »ccr»  of  her  power  La    that  capacity,      <  iecla- 

ratlone  *er»   la  relation    to    th«    trensaction    thea    beiag   performed 
by      »r  as   ■§#*%•      It   was  held  her  deol&r*tion«  were   toaaatant   to  be 
received   in    evidence  a&ainttt  fc.-itseabau, 

In    th«  flawy  ease    th*    sta  i«ld    to   be   adi.iaaible  wee  not 

Bade  by  em   *«ent  or   attorney  bat  by   the    lei  Lf\        ho   court 

th*ra   **id    (p.    44?)  J         "In   1   Oroofiloaf  on   :  tt=.lw.  ee,    seoiien   IS'.,    the 
rule  i«  nm tana «  that  thaugh  off  r?  laitieae  »f  eettleeisnt 

eatiiioi  b«   (  Iron   In    evi  -enc*,    for    the  reason    that   &  *r- 

mittei   t©  off ^r  to  bay  hie  aaa#a   sit      I  ejuiHce,  y  pendant 

aeb&iseione  mata  during  at*  effort   to   aaapraaise  raay  b<>     iv^n   in   evi- 
dence ag**lnet   the  party  «&king  thea,    at  leaat  unless   U  ;      *x- 
preegly     tated   to  be  Bate   i»i  confidence  o-  without  ar< 
think  it    clear  that  neither  of    iheee  ea»et*   i«   in   point,      in   tue   '■'•fet- 
seabaugh  ease   the   sdcieeion  «oi  made  by  an   H<g<*nt  aha  was    eataariaad 
to  do    th*   act   concerning  ahiab    the   testimony  wa»  offered;    while  ia 
the  instant   ease  we  must   aseua*   that   coulee!   was   employed  by  p Iain- 
tiff  to   ©olivet   the  policy  >m&  not  sake  adaiifeione   that  voul=i   t@nd 
to  defeat  her  del*.      In  the  Baaia   eaee   the  admission  was  »ade  by  the 
defendant   MM   there  wti  apparently  an  attempt  to   c,              *  »e  or  eet« 
tie  the   controversy,   while   in   the   instant    case  there  waa  m    sugges- 
tion  of  any   corprowiee. 

*•  hold   the  only  theory  on  which   the   evidenef  be   %d- 

«ieeiM*  *•*«   that  plaintiff  would  b«   W  sb 

oouneel    stated   tha  premium  had  not  been  ;»%i*.     nrt   ^any   that  it  hod 
not  been  paid.      But   in   view  of  all    th*  faata  ^*  think   it   could  hardly 
be    expected    that    plaintiff,   who   appears   to    hi-  a  woroan   of  li    i'    • 
education   end  not  very  tmAXtmM  ™ith  the  kaglls     laagaaga,  «*ould 
cp«»ek  up  and  aay   that   she  h»d  paid  the  oraa&iUB..      ;iee  <U«;*»  yti 
haaaf  ctarinn  bo..   13*  Carolina,    il9;lUreenleai   oa  iSvideaee  (15th 
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*d.)    *ec.    186. 

In  the  .^qfcj  euee  th<       irt,   ii.  diooaooiaji  ad         I   oo  made 

by  itbm»yi  on  *  former   tri.*l   of   Uib   u-.fi  e   «>   to  whether   each  ad- 
nieaicnr  r -re  rial   of   the    mil*   caae,    eaid 

(p.   S93)l  rri     no*   ii    the  proposed  teetiifcony  w*e  held  Incom- 

petent by    th*    trial    juJfe-e   end    the  defendant  excepted.      7h«a<&  decla* 
ratione  w«»re  not  1     i^ee  nor  unier   ciro  wst^ic^e  whota 

the  plaintiff   v soul  '  be  exjject-  omitted  to  proteet  or  roaljr, 

sji4  derive  no  force  therefore  ft  et   that    tu»*  plaintiff  may 

have,  been   present  e   etateaeat    **«  a:*de.      If  solid    Bompetomt, 

it  rcuet  be   on   the  ground    that    the   plali   iiff   la   bound   in   thie  in- 
stance by  the  ©alnlooioae  of  hie  ■    ©jr»  '     She  court   held    the 
fridoae©  *ae  properly   excluded. 

And   in   dieouoaia         A&  mm*  question,   tireenleaf ,    in    the 
©eotlon   cited,   ©aye  th  Lone  of  attorney©  of  roaord  Had 

their  el  ion  to  La  all  batter©  rotating  to   *u«  progreea  of  the 
trial.      *Put    ether   ••••'    leeioao,   ©hi  oh  -*r©  bare  ai*u.  tare  of  ronver- 
oation  with   an   attorney,    tnou,,  ;    relate   to    the  feet©  in    oon- 

tro-reray,    eoanot  be  received  ir>    evidence  a^uinat  hie  elieat.      The 
reason  of  the  diotinotioM  is  found  in   iue  nature  sad  extent  cf  the 
authority  giTOBj   the   attorney  oeiag  eonetitufctd  for  the  KoaeufOttOftt 
of  the   Oaaoa  in   court,    and  far  no;   1%  j&ore.  * 

The.  defendant  further   »oat«ad«   that  the  ladgaoat  La  egataat 
the  Bias  1  foot  weight   of   the     "*     10B#<  ke  verdict   ©how©  it 

wae  th*    result  of  paae.lo):    sr;d   01  I  |t  lice  on   the  part  of   the   jury. 
The  1st  impoaee   the  duty  on  trie   court   to   reverse  a  J** 
remind  a  oemee  shore    fcho  court  ie  of  ©pinion  that  th«  verdiot    .nd 
jttd.=/jR#Bt  «*  naaifoet  aoight  of  the  *vi:«*nee.    "'orriapjg 

v.  Eaat  3ft..  ,.h.        ,-ut-v>rb.ji  hy.    Gc. .        5  111.    62b, 

»hlle  on   the  former  appeal   in   thie   caae,   one  of  the  reaaoae 
why  we  revereed   the  Judgment  and   remanded    the  eauee  w*a  that  the 
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▼eriict   and   jud&R>ent  w<*r«   «p%ln»t    the  niiuiifest  wei^.t   ti    the  ewi- 
denoe,    *n<S  while  on    the  retrial    th*   erlieuiee   it   tubal  <y  the 

aa»e,    although  orobahly  there   la  rrore  evidence  in   the  record  be- 
far*  ui  t«i?in     to  suet&in  the  lafendnnt'e   pa titles  that   tho 
premiu*  wae  not    enid  on  February  6,   1936,    than  on   the    former  reeard, 
yet  wa  are  ©f  opinion   that    etitia)   tvo   Juries  and  two    trial  Judaea 
hawe   teen   f»nd  heard   tho  witn^ee^e   «n«5    the  verdict   and   judgment   in 
aaah   aaaa  hae  been  in  favor  of   the   plaintiff,  we  would  not  be  war- 
ranted  in   disturbing  the  reriict   ?<ub<!   ju'.&ont    the   ««oon<l    time  on 
the  ground   that   it   ie   agalnet   the  man i feet  weight  of  the  evidence. 
While   fro*  a  rea^tnt,  of  tfa*  printed  page  (were   the   reaponait ility 
euro)   we  aUght  find  in  fewer  of   the  defendant,   yet  two  judgee  and 
twa  Juriee  had  appertunitiee  mueh  superior   to  oura. 

the  judgment  of  the  Municipal   eourt  of  thica^o   ie  affirmed. 

JUIWAfcaiT  AlSXMl 

McSsrely  and  Matehett ,   J.7. ,    concur. 
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THB   ftASFAlUAfcKRlCAK    BfAfK   Basft, 

Aopell  *«t. 
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rax  paowjs  oj?  xtfa  stats  o*  xllxmoxb, 

•  to.,   aBTuUM  H.   IUYjSR,   Keoeiver, 
XOVAitD  ft,    tfC;i*AKTZ,    Intervening 
Petitioner, 

elites,  W    )        k\  V  m.   VUm  tfQJf 

vs.  tra*  ©#  £ 
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HLXVtmD  288  uFXttlufc  Of 
The  Caspar*  American   JH&te  bank  was   closed   and    the  Auditor 
of  Public  Accounts  appointed  Arthur  ft,  A*eyer  receiver,      ins  ap- 
pointment was  later  confirmed  by   the  Superior  court  o-      Cook  ecmny 
and  the    -eceWer  qualified   and  entered  upon  hie  duties.     Two  other 
suite  were  brought   in   the   Superior  court  of  Cook  county  to   enforce 
the  liability  of  the  stockholders.     Ho^an  jfosAtt  «» ^. .CojoffA^inonJ. . 

▼»,  >.ft»?^foig.?ls»tt  M.-M  *.w*/»  A..cftt«ftiraSJtOTe  ,w$  .ja»  ♦  saosim,  %nd 

BcTCicly.  J*<l.Co»g.awa>  *  Corporation.  Comqain  ait,  v.  &a»p»jr»*aerlo— 
3Wr*  ***«*»   »  gTRPrfrUon.   «*i.*A»*   M»*i*«  >*«•   two   caeee  are 

•aid  to  hare  been  consolidated,   and  an  order  ws*«  entered  in  the 
ccneolldated   case  appointing  Sattuel  H.  .nail  is  receiver   to   collect 
fro*  the   stockholders  the  liability  imposed  upon  then.      Afterward 
an  order  vac  entered  on  motion  of  the  defendant  State  Bank  that  lte 
•elleltoro  be  *  iven  notice  of  all   future  proceedings  in   the  ease. 
Beoerab»r  1%  1933,  Edward  ii.   Scfawart*   filed  hio  verified 
petition,   eotting  up   the  foreging  facto;    »nd   further,    that  an  ord-r 
woo  entered  by   kh«  Superior  court  in  the  cult  brought   to   enforce 
the  stoekholdere'   liability,,,  authorizing  hallio  ao  receiver  to 
have  as  audit  nadc  for   the  purpose  of  determining  the  liability  of 
the  stockholders  and   that  he  was   autnerlsod  to  employ   the  petitioner, 
ftchwarts,    to      ak*   ouch  audit   and  pay   the  petitioner  34376   *for   the 
serrioos   to  be  rendered  by  hi*  in  preparing  the   said  audit;"   that 
pursuant   to    the  order   the  petitioner  made  the  audit   and   reported 
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to  halite,   tac  receiver  on  april  15,   1953, 

Petitioner  further  Alleged   "that  ho  le   informed  and  eel levee' 
thet  ball  is  ha*  no  fund*  to  pay  petitioner  for  ma&in^,  the  audit; 
tnat  on  order  was  entered  reetraining  the   receiver  appointed  by 
the  Auditor  of  rut  lie  Account*  from  paying  dividend*  to  da.  oeitore 
who  had  been  stockholders  of  the  bank,   and  from  delivering  to   eueh 
stockholders  collateral  depoelted  by  the*,  witxi  the  bank  until  the 
liability  of   the  stockholders  oould  be  determined  and   satisfied; 
that  the  receiver  appointed  by  the  auditor  of  t'ublic  Account*  has 
paid   two   dividends,    one  of  lv>  per  omit   *nd  one  of  15  pit  cent  to 
the  depositor*,   excepting  those  depositor*  who  were   stockholder*, 
and   that  such  dep©? iters  were  not   paid  on   account  of  the  restrain- 
ing order  above  mentioned;   tnat   the  petitioner  "is  informed  and  Be- 
lieves that   the  eald  Arthur  it,  £eyer,  receiver  of  said  bank,  hat 
moneys  en  hand  belonging  to  various  stockholders  who  are  depositors 
of  said  bank,  more  than   sufficient   to  defray   the   expenses  of  said 
audit;"   t  at   in   the  ordinary  course,  iuilie,   the  receiver,  will   col- 
loot  a  substantial   amount  from  the  stockholders  on  account  of  their 
respective  liabilities,   but   that   this  collection  involves  cone id er- 
eble  delay;    that   the  payment  of  the  petitioner's  £4375  will   inure 
to   the  benefit  of  all    the  or editors  of  the  bank;    that  he  employed 
14   assistants   to  n*ke   the  audit  of  the  bank  and  advanced  largo   sums 
of  money  to  pay  such  assistants  and  has  received  no  payment   for  the 
work  he  did;   that  if  Meyer,   the  receiver  appointed  by  the  auditor, 
is  autnoriaed   to  advance   the  necessary  funds  to  pay  petitioner 'e 
bill,   sueh  receiver  ohould  be  reimbursed  by  receiver  fealiis  out  of 
the  moneys  collected  froa  the   stoe  holders  on  account  of  their  lia- 
bility ae  eueh  stockholder e. 

The  prayer  of  the  petition  is  that  an  order  be  «mt«red 
authorising  Meyer,   the  auditor's  receiver,   to  advance  to  the  peti- 
tioner  *4375   in  payment  of  services,   upon   condition   that  ball is,    the 
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receiver  In   the   suit    to   Wiiorw    the   atocLu   Iders'   11  ability,    shall 
repay   th«   receiver,  Meyer,    tn*  #4375  out  oi    the  money*   co±l noted 
by  Bailie. 

A  netlee  flated  He  comber   14,   1933,    appears  In   the   record, 
that  attorneys  for  cchwarts  would  present   the  n*%ixitu>  and  ask  for 
•a  order   In   accordance  with    the  prayer  of   It.      It  Is  addressed   to 
the  attorneys  for   the  receiver  tteyttV  and   to   the  Attorney  General , 
and  both  have  acknowledged  receipt  of  the  notice.     However,    the 
notice  was  not   served  on  the   solicitors  for   the  K asp ar-d»*r loan 
State  iiank  ae  the   court  on  January  23,   1933,   ordered. 

Upon  the  filing  of   the  petition  by  ^uhwarts   the  court  en- 
tered an  order  giving  the  receiver  keyer  ten  days  to   answer,   and 
the  matter  was  set  iK9r  hearing.     January  5th  following  receiver 
keyer   filed  ale  verified  answer,   in  which  ae   adesis*  that  iUllie  eas 
appcijited  receiver  to  eafore*  th*  liability  of  the   stockholders  of 
the  bank;    It  neitner  ad&lts  nor  denied  ti*at  Ballls  was  authorised 
to  eaploy  the  petitioner  to  &a*e  on  audit  of  th#  books  of  the  bank 
to  determine  the  liability  of   the  *Loc*h©ld*rs#   m&  neither  admits 
nor  fsmi*t  that  Bailie  *ae  authorised  to   pay  #4375  for   such  services. 
I'he  answer  further  set  up   that  Meyer  is  informed  and  believes  that 
the  audit  was  made  by  the  petitioner;   admits  the  entering  of  the 
order  restraining  Meyer,   as  alleged  In   th«  petition,    and   states   that 
fceyer  has  now  on  deposit  nearly  |S4t0$9f   •■■hieu  a*  is  holding  in  ac- 
cordance witn.  the  restraining  order,  with  would  otherwieo  be  payable 
to  the  stockholders  of   the  bank.      Xhe  answer  calls  for  strict  proof  of 
all    the   allegations  not   admitted.      Fifteen   days   after  the  filing  of 
the  anewer  an  order  was   entered  which  recite*  that  the  natter  *aae  en 
to  be  heard  on  the  petuien  of  ^ohwart*  for  an  order  directing  fceywr 
to  advance   14378  for  the  purpose  of  paying  Schwarta  for   the   service* 
s*Mtfstfi|   la   the  preparation  of   the   angle  aade  by  Sehw&rt*,    "and  it 
appearing   to   the  Court   that  all  parties  in   interest  have  had  du* 
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notice  ef    the  prtitct  jt  Ion  of   raid   petition,     aid    the   oourt   having 
considered   said   petition,   baring  heard   the   nr^umwite  of   counsel,* 
finis,  among  othsr   tiiinga,   fiat  Ballis,    the  receiver,  was  authorised 
to   employ   &chwarts   to  make   the  audit   at   a  coet  of  #437B;    taat   i£ehwerts 
had  made  the  ou£it  and  had  net  been  paid;    that   the  reeelYer,  lawyer, 
had   in  hie  peoaeseion   cenaidernble   eujsa  of  money  and  other  asaets 
belonging   to    tha  stockholders  of   the  hank  wnich  worn  held  by  hi«i 
under  the  restraining  oxder  above  Mentioned,  which  was  otore  than  suf- 
ficient  to   defray  the   cost  of  staking   the  audi  to      fceyer  waa   authorized 
by  the  order  to   advance  to  Ball  is,    the  receiver,   £4373  to  pay  ^ehwarts 
provided  he  {Ueysr)   should  take  appropriate   step*  to   scours  the  re- 
paystent   to  htet  of  snid   sua  out  of   the   Jiret  moneys   collected  by 
BsJLlis,    and    it  was  further  ordered  that  Ball  is  tee  directed  to   repay 
Meyer  tho  $43?$  out  of  the  first  moneys  collected  by  him. 

rroai  this  order   t&e  defendant,  &s08-ar-A»erie»ji  &%*%*  Bank, 

prosecutes  this  appeal,    and  in  support  of   the  *$$«•&   it  1*   eaid   that 

should 
the  ordej/oe  reversed  because  the  court  h*d  no  jurisdiction  ef   the 

matter,   defend *nt's  counsel  not  having  been  notified  ef  the  appli- 
cation to  file  the  petition,  or  of  the    .earing  on  it,  which  was  con- 
trary to  the  order  of  the  court  entered  sever*.*!  saontfas  befor*   the 
petition  was  present «d  and  contrary   to   the  rule?s  of  eourt.     Obviously 
this  contention  cannot  be  sustained   so  to.*  as  the  jurisdiction  of 
the  court  is  concerned.     The  court  h*d  jurisdiction  of  the  natter, 
but   it  was    errone  us  for  the  court  to   proceed  without  notice  to    the 
solicitors  of   the  defendant  Bank,    at   theretofore  ordered*     We  think 
it  aooarent   that   the  order  entered  eeveral  months  prior,   requiring 
notice  to  fce   given  to   the  solicitors  of  defendant  .hank,  was  not 
brought  to  the  attention  of  the  chancellor,     The  answer  to   the 
contention  by  counsel  for  tho  petitioner  ia  th»t  Hltfcouga  the  nolle* 
Is  addressed   to  certain     arties,   the  record  does  not  "certify   that 
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the  defendant    lid  net  Have  notice"   and   on    tue   contrary  the  order 
entered  b^    tne  court  recites   that   "ell  parties  In   xnt*reet  n«ve 
hud  due  notice  of   the    -resent  ation  el'   tne   petition,"   end   tiiat  the 
recite!   of  the  order  overocHwee   tne   contention   that  no  notice  ens 
curved.      t«    think  it   clear   taat    the  parties  were  net  notified. 

ut  we  ere  clear  tuat   the  order  cannot   «t*nd  lor  a».y 
reason.      The  receiver,   fcallis,   *«ut   the  ens  vitally  interested  and 
he  was  not   e  part,     to    the  proceeding  at   all.      The  proceeding  vac 
anomalous  in   th  t  a  creditor  of   the  receiver  hull  in   in  making  that 
the  receiver  appointed  by   the  auditor  loan  tt*new  to    the  receiver, 
Aallie.      Hhf!  req  i«*et   should   n.tv*   corn*   fro*  Bailie.      jfturther&sre,    »o 
far   as  the  reoord  discloses,    there  «ae  nc  hearing  on   the  petit ion 
and  answer  because   the  record  <io«?s  not   show   that   any  evidence  was 
heard,   end    the  answer  called   for  prooi   of  a  number  of  matters  al- 
leged  ir.    the   petition. 

**©r   the  reasons   stated,    tn©  order  of  the  superior  court  of 
wook  county   is  reversed   &n<f   the  Matter  remanded. 

JUmttSH)  AftlX;  ft&AJiSKD. 

fccSurely   ana  fcatchett,    *.?. ,   concur. 
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June   15,   19SUit    eojsplaiuau.t,    iiil^e  fcoulenion,    filed  his 
bill   to  re  eve  clouds  frow  his   till*   to  a  oleee  of  real   estate 
known  ss   3140*42  Prairie  avenue,   Ohlcago,   i.->roved  by  a  six  flat 
building,   will  on  be   el&ia&ed   to  own.      ihe  case  nt«  referred   to  a 
Biatter   1c   chancery  who   took   the   evi-lence   (which   Is  voluminous), 
made  up  his  report   m.&  reeoiwsiended  that   a  decree  be   entered   as 
prayed   for  in   the  bill.     Objections  to    the   report  filed  by  serf.* 
of  the  defendants  wars  overruled,   and  on  the  eoslng  In  of  the  re- 
port  they  were  ordered  to  stand  as  exceptions.     Ihe  exceptions 
wore  overruled  by  the  chancellor  and  a  decree  entered   In  accordance 
with  the  r*cos»«ndations  of  the  sister,    and  defendants  Mary  Bajtkft, 
Liszie  fcrankl  in  .administratrix  •*  the  eetat-  of  ^illiaei  J.   Franklin, 
deceased,    and  -Laura  aardwio*   i'oles  prosecute   this  appeal. 

Ihe  reeord  diseieees  that  Giles  Mcfc-lendon,   the  complainant, 
is  a  colored  wan  about  90  years  of   a*je.       #•  bought   the  property  in 
question,   improved  by  a  three  story  atone   and  brick  building  con- 
taining six  flats,   in  1917  for  182,000.     During  the  pendency  of  the 
instant  oase  he  was  declared  by  the  Probate   court  of  Cook  county  a 
distracted  person  and   a  conservator  was  appointed  for  aim  and  a 
guardian  ad  litem  represents  hist  in  this  ease.     He  is  a  nan  of 
little  or  no  education  but  was  able  to  write  hie  qwc, 

Xh»  defendant  Myrtle  **all   owned  a  piece  of  improved  real 
estate  located   at   50th  and  iitate   streets,    Chicago,  which  was  In 
foreclosure;  isaron  15,   1928,   she   conveyed  her  property  by  warranty 
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deed  to   complainant,   tfiles  *.<  sciendum,   and  at  the  some   time  a  warranty 
dsed  purporting  to  be  executed  by  wiles  fcoUlendon   convoys*  hi*  prop* 
erty  on  Prairie  »t«ui  to  her.     itcClandon'a  property  waa  clear  ol 
encumbrance   and   it    i»  his  contention    tnat  ho  never   executed   tho  dead 
and  that  the   dooument   io  a  forgery.      After  the  execution  of  theto 
two  deeds  fcyrtle  **il   on  *ar«n  39 ,   UN,   executed  a  warranty  **ed 
purporting  to   convey  tho  Prairie   »venue   property    to   defendant 
Fannie  Cowan;   on  Hay  lot  tannic  Cowan  executed  two   truet  deeda,   one 
securing  an   indebtodnooo  for  |TO@Oa   whien   truet  deed  was  not  recorded 
until   August   11,   1928,    wd  the  other  securing   en   indebtedness  of 
$8000  which  was  not  recorded  until   November  30,   1923.      tn   the   *amc 
day,  May  1,   1928,  Fannie  Cowan  conveyed   the  premises  by  warranty 
deed   tc    the  defendant  kary  Banks   subject   to   two  mortgagee,     key   7, 
1«93,   the  complainant,  Giles  12.001  end  on,    filed  an  affidavit  in   the 
recorder* s  office,   in  which  he  denied  that  he  executed  the  warranty 
deed  above  referred  to,    to  Myrtle  Wall,   and  averred  that  he  is  tho 
absolute  owner  of  the  property;   June  19,   1938,  he  filed  hie  bill  in 
the  inattnt   ease  to  remove  the  several   transfers  above  mentioned  as 
well   aa  the  trust  deeds, 

The   defendant  kaura  Kardwick  Xolea   dais*  to  have  purchased 
the  $8000  mortgage  and  defendant  Villi  am  J.   Franklin  tho  #7000  mort- 
gage, in  good   faith.      The  defendant  *ary  Banks  claims  to  be  the  owner 
of  the  property  and  that  the  exchange  of  the  properties  between 
Myrtle  Wall    an-*  the  complainant  on  March  15,   19S8,  was  bona,  fides 
in   every  particular,    and   that  she,  kary  Banks,   went   into  poseeaeion 
of  one  of  the  flat*  of  the  Prairie   avenue  prooerty  June  13,   1938, 
and   ia  etlll   living  in  the  apartment. 

i'ary  Banks1    position  is   that  while  the   property  conveyed  by 
Kyrtle  *all  March   18,   19 ?3,   «■»•   encumbered   «nd   in   foreclosure   «nd  a 
receiver  in  peeeessloa,  yet  it  was  a»uch  more  valuable  than  oomnlain- 
ant'a  property  on  Prairie  avenue,    and   that  in   the  exchange  of  the 


■ 

■ 
! 

.     ■       . 

■ 

- 

i 


8 

properties  thie   f*«t  mi   taken   luto    eon  si  deration.      It  further  no- 
peers  froa  tlie   evidence   that   July  3,   1923,   a  deer««  el'  foreclosure 
we>*   entered  by    uie  ^upwrior    court   of   Cook   county,    foreclosing   the 
aert^ags  on   the  property  whlon  *yrtle   sail   purported  to   convey  to 
the   eoni!'l*tn*nt«      The   property  wee   eold  under  the   decree   .'uly   21 , 
19.   -,    J  or      ;l,'      ,   *hic     f»«   anpar«mtly   the  aaount   found   due  by  the 
deer?*,    ruid    the   sale  was  confirmed  July   51 ,   1928. 

There   is  also   evidence   to    the   effect   that  uke   surrep- 

titiously took  possession   of  one  ©1   the    apartment!  ef  the  Jhralrle 
averu*  property,   but   there  le  evidence  al»«   te    the   contrary.      All 
the  evidence   ie  to  the  effect  tnat   uos;plainant  aewgr  relinquishes 
possession  of  hia  iorrpi>rty  and  never  attempted  to   take  possession 
of  the  property  at  9&%h  vmA  State  streets,   and  farther,    that  neither 
kyrtle   -all  nor  any  of  the  other  defendants  attempted  to   take 
possess!  n  of  the  Prairie  avenue  property  until  «  ary  ianks   took 
possession  of   the   flat  June  13tn   as   afcov*   stated. 

It  further  appears  that  after  Mary  Sank*  was  In  pcsseeelon 
a  forcible  detainer   suit  was  brought   a^&inat  her  by  the  complainant 
In   the  Municipal   court  of  Chicago,   and  he  obtained  a  judgment  for 
possession.      Afterward  the  court,   in  the  instant  ease,    entered  a 
restraining  order  permitting  h.  r  to  remain  in  tne  aoartaiert  pending 
the  hearing,  upon  her  giving  bone  with  surety  for  the  payment  ©f 
any  rent   that  might  be   found  due,    in   ease   the  suit  was  decided 
against  her* 

Te   sustain   the   contention  of  defendant  *ary  Xtanka   that    the 
exchange  of  the  properties  was  fair  and  equitable,   a  witnsss  in 
h^r  behalf  testified   that   the  property  at   50th  ana  £t*ts  streets  wee 
worth  in  fcareh,  192a,     |M    ,        .     Svi deuce  was  also  offered  by   the 
defendant  to   the  effeet   that  £eCiendoa   signed   the  deed  which  pur- 
ported to   convey  his  Prairie   avenue  property  en  aareh  IB,   192ft, 

while  complainant  testifies  that  he  did  net   execute  any  deed  to  the 
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prwiaea.      The    eridenc*  on   thia    print    lo   in   direct   conflict. 

The  maetcr   law  and  heard    the  witne>-ee»  iu>4    f  uij<i    tnat   the 
deed  waa   •  forgery;   he  furt>t*r   found   that   owen   If   the   de«d  wae  not 
•  forgery,    tho   «x«w»  go  waa  wholly   inequitable   and   that   a  court  of 
equity  woull   eet    It   no  Ida  because  iioClandon  was   an   oiri,    faable   and 
wholly   incam.nent  mm   *t   the   tlrao,      Tho  uaster'a  finding  hue  boon 
RpproYOrt  by   the   chancellor,    find  upon   a  c&reful    consideration  of  all 
the  evidence   In   th*   record  ire   are  of  opinion    that  the   linking  that 
the  deed  wae  •  forgery  wae  not    a^alnat  the  man! loot   weight  of  tho 
ewidance. 

Wo  are   further  of  tho  opinion  that    tho  overwhelming  weight 
of  the   evidene*   ia   that  complainant  waa  wholly   incompetent   and   tho 

orted  oxchfjngo   of  -r       rtioa  *  fraud  upon  hija.     iie  had  paid 
$83,1 QC   for  hia  property,    and  at   thai,   ihoe  ho  had  a  real   ©state 
agent  renting  and  managing  it   lor  htm.     he  eat  not  represented  by 
anyone  at   the  time   the   alioged  ajcchange  woo  outdo,      on   the  othoy 
hand,    the  property  wfctflfe  myrtle  Wall  purported   to   transfer   to  .his 
in   exchange   t&r  hie  woo  neavily    »nuu».i>ered    and  wae   then  in  po«»eoaim 
of  a  receiver  i»;  a  foreclosure   suit  pending  in  ihe  Superior  court  of 
Cook   c.unty,    ,.i,ic..   shortly   afterward  ripped  Into  a  decree  and   eale. 

r  thooe   elyevoast  SB »il  it    li  otvicue  thax   if   ooRipl^inTait  anew 
•shot  ho  waa   doing,  he  would  not   convey  hie   clear  property   for   the 
property   at   BOtfc  •!  te.      Ala.    the   evidence   at  a-  pe  tho 

trarif actio*;   so  a  goose  frr*ud  on  *eulen&on. 

Moreover,   Ihr.   Daley,   a  physician  who  graui&tod  frtas  tho 
i'orthweatera   -#<Ucal  Sohoel,    teatii'ied   that  he   operated  on   complain- 
ant  in  If 83   and   removed   tho  proetate  gland,    and   that   at   that   tine 
coavplainunt  wan  a  mar*  of  foobio  died;    that  ho   aaw  hin  at  varioue 
ti%eo   for   a  ytftf  or   ao   after   the  operation    and  hia  a^ntai   statu* 
was  Tory  poor;    that   in  hia  opinion   complainant  had   a  fora  of  senile 
dementia,      afterward,    in  Aeveeber,   %*9.iit  a  Jury  ir,   tho  Probate   court 
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of  week   county,    alter   a  heariim,    found    tnat   eeiupiainant  was  a  dts* 

trusted   o*reon   und    incapable  of  m.-uia^ln^  or    control  iing  btl   or*.  p<>rty. 

a*    to   the   two  Siorti^oo  •  ;    to   be 

•«sed  by  defendants  i.aura  wardwiok  Teles  and  WiLliam   J«   i'rsnklin, 

the  »»e»t*r  found   that   throuiinout    the    ?ev»>ral    transactions  no   lawyer*. 

were   er»,:^-:*d,   no   abstract*'   oi"    tills   lurnlahed,  no   checks  »er«  passed, 

and    the  testimony  was    that  *ev*rel    thousands  of  dollar*  In    cash  sad 

liberty  bonds  kept   In  vaults  wore   turned  over  without   advice  of 

Oour-e^l;    that    there  was  no   shewing  of  how    the   caeh     nd    securities 

were  same*  or  obtained,    and   thet   the  mortgagee  and  deeds  of  trust 

appeared   to  nave  been   recorded  months  after   t&ey  wore  alle^d    to 

have  been    executed;    that    tfte  junior  icort^age  was  recorded  befors  the 

senior  sertga&e;    tuat   defendant  ji-'r&nklin    testified    that  he  bought 

the  trust   deed   securing   the  $f@Q£  note  fro«  if  aim  I  e  Oowaa  in   June, 

1928;    that  he  paid  41SQC   in  cash   and  gave  a  $4000  mortgage;    that  he 

did  not   state   the  exact   date  when  he  acquired   the  note  and   trust  deed; 

thet  he  testified  he  carried   the     rust  deed   in      is  pocket   for  several 

»  nths  without   recording  it;    that   this    trust   deed  was  not    a  valid 

Ilea  but  *ae  void  because  tannic  wo»an  had  no  Interest  la   the  property j 

that  Laura    lardwiek   Teles  wee  net   an   innocent  purchaser  because,   be* 

fore  ahe  bought   the  note  and   trust  <i9<it4kt    the  affidavit  sad*  by  Me* 

Clendoa  that  he  had  net  executed   the  deed   conveying   the  premises  was 

filed  kay  7th,   1938,    in   the  recorder's  office  of  Cook   county,   and   that 

the  bill  was   filed   dune  18th;  while  Franklia   states  he  bought   the  note 

and   trust  deed   in  J  no,   but   does  net  give  the  date.      The  tester 

therefor*  concluded  that  he  was  not  a  bona  fide  holder. 

As   to    the  ether   trust  deed   securing  the  $8<K0  note,   the  master 
finds   that  defendant  Xolee   testified   she  paid  #»&©0   in   cash  and   the 

balance  in  liberty  bonds;    that    the   trust  deed  was  void  and   conveyed 

no   int«reet  in   the  property,      fhis  trust  dse«  ess  not  recorded  until 

i'oveaiber  gg,   \<d2&,   several  months  after  KeClendea*s   af t  idavit  was 
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lilert  for   record,    and   nfter   the  bill  vaa    slie<l   i«    the   Instant   c»t«. 
Coureel   for    th<s   def*urfanto  muk^o  point  XX   in  hie  .brief  «f 
Point*  mi4   Jku  t hoi  I U  *•,    tfkd    *ays   th*t  before  the  waster'*  report  wao 
•ub-nittM   to   the   ah.anceller    |*f«&da&t      ary  itanksj  discover  the 

chancellor  **»  r>  "-.I  ad  iced   and    filed  ft  petition   for   m   e  *f  venue, 

mi^    thet    the   court    erred  In   denying   the  prayer  of  the   psti'ton.      'JEhi* 
point    Is  not   affgwee*  by   efettneel,    i&d   trade*    title   ?  of    fchtf   oouri  it 

.t  t  fe«  considered  ao  waived.  ,p*«Ter,  this  petition  wae  filed 
October  83,  1V33.  The  chance; ;  or  In  ml  lag  on  the  otetiea  Rt»ted 
that   tne  petition  was  filed      Mr    the  master'*  report  had  been   filed 

and   after  ho  had   fixed  the  n.aetar'»  and   atenotsraou«-r»'    feeo  and   "had 
jsi-sdo   several  motions  on  the  part   of    the  party  now  ma* tag  the  motion 
for  a  change  of  venue. • 

We  think  the  motion  «ai  to©  laid  and   that  it  was  properly 
denied* 

The   deeree  of  the  Circuit   court  of  £opk   county  is  affirmed, 

DECREE    '-.'i't',>      '. 

JfdSuroly  an-*  fcatchett,    .T-T.  t    o^ncur. 
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0?  AfcKRlCa,   *  Corporation, 
Appellant. 


- 


»«>?>.<»►,.;■— 


276  I,A.fe01r 


aft.    JUSTICS  Be  .  ,  . 

Plaintiff  brought   suit  upon  w <polifty  of   insurance  issued 
by  the  defend  ;nt  to  recover  lftjftaatttlty   for  injuries  arising  from  as 
accident.      Upon   trial  by  the   court  809,40, 

fros  which  defendant   appeals. 

By  the   terse  of   t;;e   policy  &&t  ettiitat  agreed   to  pay  bene- 
fits if  the  insured  should  bseeme  totally   and  permanently  disabled 
fra»  sny  cause  to   »ueh  an  extent  that  he  is  rendered  wholly,   con- 
tinuously and  per.i,r-;.  >;'.-•  tly  unable  to  engine  in  any  gainful  occupa- 
tion during  the  re,- binder  of  hie  lifetime. 

The  trial   started  before  a  jury.     Plaintiff  testified   that 
on  September  20,  1930,  wail©  employed  a»  a  taker  no  had  a  fall 
whiah  injured  hi*  b&ok;    ttf&t  fee  *as   taken  j.ojae,    confined  to  hie  bed 
for  seae  days,   then  taken  to  a  hospital  -«&ere  .i-r»y  pictures  were 
taken;    that  he  reported   to    the  lnauran.ee  oo&pany;    that  when  he  walks 
he   suffer*  pain;    that  he  haa   tried  cut   ie  unable  ta   do  any  work 
since  receiving  the  injury;    that  he  triad    to     ut   the  ^raas   ai 
clean   th#  basecit?nt  but   cannot  bend  hie  b^ck;    that  he  gets  a  sharp 
pain    in   the   lever  seJPt   of  his  body  and  becomes  diary;    that   this  Has 
been  his  condition   continuously   since   the  date  he  was  injured, 

Uoetor   uirlin   testified  that  he  had  examined   the  plaintiff 
about  December,   193?;    that  he  found  a  liwitution  ii,   ta*  body  »eve- 
ments  backward   and  forward;    Xhut  he   found    at  the  lover   end  of  the 
spine  a  rigidity  s*4  could  feel   some  Kass,  or  something,  holding 
ths   fourth  and   fifth  vertebrae  together;    taey  seemed    to  be  united 
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or   fused   by  bone  growth. 

xt   this   point   In   the    trial    tuo  parties   entered  into   s> 
stimulation    taat   a  juror   rmouid  be  *- i  utd  r&wn   and   Uie   trial  pro- 
see*  beioie   the   court  witru-ut    a  jury.      Ahia   wae   tfene.      Defendant  *• 
points  wade  upon   this   appeal   question  what    laott  pl%oe   unaer   this 
stipulation. 

When   the  court  excused   the  jury   It    st  the  nresenee 

of  both  counsel   that   the  only  tjueetion  in    ihe  case  «»t  wh*ther   th« 
plaintiff  ^ao  permanently   disabled,    anrt   that   counsel   had  stipulated 
that   the   court   c  uld   select   a  doctor  who   should  examine   the  plain- 
tiff and  also  i-ray  pleaures  and  report   to    the  court,   and   that   the 
court  would  decide   in  accordance  with  the   report  of   this  Doctor, 
i'he  ease  was  tuen  taxen  under  advi  sens  en  t  by  the  court. 

When    the  court   took  up   the  case  sosse  BHNlths    there******* 
the  attorney   for   the  del  e»4ant  offered   the  record  ta*en  upon  a 
prior  trial  of    this  case,      inis  precipitated  sosae  discussion  as  to 
whether  it  was  proper  under  the  stipulation*   and    the  court   stated 
in   the  record  its  Tension  ef  the   stipulation.      She  court  said  that 
when  the  couneel  retired   to   chambers   the  court  was  intomed   that 
the  only  question  ii.   the  case  was  whether  the  ol&intiif  was  actu- 
ally permanently  disabled  under  the  teres  of  the  policy;    that  after 
•ome  discussion  it  was   stipulated  that  a  juror  w&e  to  be  withdrawn 
and  the  cause  presented    to   the  court   for  decision;    that  all  of   the 
questions   involved  except    that  of  disability  wtr«    to  be  decided   in 
favor  of   th*   rlaintiff ;    that   the   court  was  to   select  a  doctor   te 
**xe  a  thorough  examination  of   the  plaintiff  and   the  x-rays  who  «a* 
to  furnish    the  court  with  a  written  opinion  on   tae  question  of   to- 
tal,  p  era  .an  ant   Usability  un&er   the  policy,    mil   the   court  was   to 
decide   the   issues  ol   the  case  upon   such  written  report,    the  de- 
fendant agreeing   to  pay    the  Sector   fox   hie   services*    that   thereupon 
the  court   appointed  Dr.   Jsacs  Whitney  hail    to  exaiaine  the  plaintiff 
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end  to   report;    t.utt    en  eh  an   exas:  imition  was  cads,    and    Uic  dofen   - 
•ait,   pureuant   t«  lbs  etiolation,  paid  Dr.   Jail   $75  ftc  hie  ser- 
ticM,    tad   tha».         .      ill  had  -f.ted  his  written  report.      The 

ecurt  further  state!   that   •»hil*  he  would  r«oeiTfc  and   examine  the 
record  of  the  etliercs  t    km      I    the  prior  tri&l  he  *ould  tntortain 
*  R.otlor.   to   *trik«    thf»   esuae;    MVN   as    tlj    the   court    sustained  a 
siotler    to  etrifce   t   Is   evidence  fres    the  record. 

r,        11  v&t   *worr.,the   court    etiting:   that   therf-  would    r    • 
no  arose  ex«tfiiBstleii,  fcut  taat   the  Sector  »*•  put  on   tae  *tr.nl  to 
get  hie  written  epirlcr    1?    t-      record,      &*,        11    tries   testified 
thst,  he  was    fcks  physleisn  appolr.  <  the   court,    that  he  examined 

plftirtiff  and   alee   /-ray  pictures   an-*    th&t   hit;  opinion  as   to 
plaintiff's  condition  was  slat*!   in  the  written  report,      the  Doctor's 
testimony  and  resort  were  to  tho  effect  that  there  was  an  ankylosis 
la    the  lowor  joint*  of   the   apine;    that,   this   condition  would   crow 
worea;    that  la  hia  opinion  plaintiff  was  suffering  fre«  cancer  of 
the  hone  and   that  he  waa   continuously  and   BSrnanentljr  unalle  to   en- 
gage lis   any  gainful  osculation.      It  vst«  the  Doctor's  heat  judgment 
that  plaintiff  waa  permanently  disabled. 

Defendant  argues  that   as  the   examination  of  the  plaintiff  fey 
Dr.   Hall  took  place  In  June,  1933,    the  Doctor «a  testimony  throwe  no 
light  on  plaintiff 'a  condition  from  deptsaVasr  2w,   193C,   the  date  of 
the  injury,   to  the  tiae  of  the  examination,      The   answer  to   this  la 
found  in     lantiff's  testimony  and  in   the  supporting  testimony  of 
Dr.   Cirlin  as  to  plaintiff 'a  condition   during  this  period  of  tle»e, 
furthermore,    the  stipulation  left  open  for  decision  only  the  quea- 
tion  as  to  the  permanency  of  plaintiff  *  a  condition.      All  other 
eu^etiona  were,  by  th*  stipulation,   to  he  decided  In  favor  of 
plaintiff. 

Defendant  eoranlains  that  it  waa  not  allowed   to  ere  as- examine 
r.   Hall.      The  parti ea  had   stipulated   that   the  question  of  the 
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aft-rey  tt*»  im  be  *>e  daeiae*  by  %hm  oemrt 

u**ob   the  report   t>i*  the   doctor   appelated   b|    it.    "wiUaeut   evidence 
ami  without   »rg  iTsent.  *     ~r.  -  Gtjten    - -■     ^t*<l    to    identify 

and   confirm  hi«  written   r*r»crt.      I«re#Y«T,    toukcai,   x'or   daf  «a«JUuit 
4H  net  »tt«8s*>t   to   ero«*»  «xr  .t-i. 

The   «tMc(;c*  fe««HI   u"on   the    f    me*    \  r  .  .  .  .  .?re4 

for  the  ouroese  of  taeewel      ml  t   p»   o«rly    atrae*  it. 

Moreover,   unflor  th«   etirretaatlon ,  «sr«tioa»  ff&iah  Migttt  *i*ve 

bean  r*i«a<*  fey  Hi*   *vi/!#rice  it  •-■or?   tiv  ferial  were    exceed. 

«e  »*•  bo  reason  to   Si»sgr*e  wit  .illusion  oi'  tiae 

trial   court,   ana   Mi  th^ro  were  no  reversltl^  errors  u^ou  the  trial 
the  Jadf^ssont  ie  *ffi«nod, 

O'Connor,  i3.    .t.  #    k«J  fcateh«tt,    J.,    ere  cur. 
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UK.    JUaXIOS  ii«3UlU2L7 


Plaintiff  brought  auit  alleging  that  Bird«Sy)s*e  Conpwiy, 
«  eor^oratten,  ti.   w,  Willlw».e  and  Andrew     oh^its  had   aold   and  delie 
ertd  t«  bin   tn  %uto*abilo  for  which  he  paid  #990;    that  eubeequ  >iiUy 
It  «*•  tafcan  fro*  hi*  by  writ  of  replevin  by  the  it  older*  of  a  con- 
dttlf!«al    sales   contract,   and  upon   trial  of   the   replevin   cult   the 
lie*  ef  thie   contract  was   eu  stained   Mi    the  possession   awarded   to 
the  lienor.     Plaintiff  charged  that  th«  defendant*  knew  when   they 
•old  the  auto;  atoil*  to  hiss  that  it  ura*  subject  to  the  lien  ©f  this 
aalee  contract  and   that   tb«y  fraudulently   ©oneealed  *«id  f&et  fr©» 
plaintiff  and  toy  Be»>8  thereof  deprived  ulm  of  the  aaeunt  of  sseney 
paid  by  hi*  for  the  purchase  of  the  automobile. 

Befeadant  Williams  was  not  served  *itfc   summons.      The  case 
proceeded  to   trial  agalnet   the  other  tw*  defendant*.     Plaintiff 
took  *  non-suit  ae  to   the  bird-8ykae  company.      Xho  Jury  returned  a 
verUot  finding  defendant  Andrew  Sehsits  guilty  and  assessed  the 
plaintiff 'a  damages  at  $990.     Judsraent  was  entered  on  the  verdict 
and   lif«4(«t  Sehwit*  appeals. 

Plaintiff  end  defendant  giro  different  vera  lone  of  the 
transaction.     Plaintiff  cays  that  in  October,  1923,  h*  waa  con- 
sidering purchasing  an  aut  mobile;   that  he   called   at    the  place  of 
tousinees  of   the   bird- 'ykea  eosipany  ?snd  examined  a  Graham-Paige 
automobile;    that  later  on  he  aaw  a  'credit*   for   sale  advertisement 
in  a  newspaper  and  got  in  touch  with  th«  advertiser,   c.  W.  ^iiliasta, 
who  took  plaintiff  to  Niles  Center  vh  re   plaintiff  had  an  interview 
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with  It*;    pi  •    told   Schmita   that  fee  to 

i  .    1 1 1  '    s*  Lei  or,   the  pur- 

chase ©J    ar.  :bii«:   *'illi*ms  fc»et  traded   in  a  i,in«oi»   coup© 

auto:  ©bile   t©   ©ahttlts  w'no  all© wed  #ilii»&p  »  credit  ©f  #486   T&T 
•t;  Pf  pail    'T   -    l«   *llllans  Tor  this  ©regit  ©i%»   itkueita 

wad  received   fnm  8©n*it*i  a  wrl  •    letterhead  ©J"  Schmitz, 

wh©  wan  deecrlbtfd  a©  a  "Distributer  Paig©  ft   J©w*--tt  ftoter  Car*  * 
It'll©©  Center,    111."     Vh©  «t)cupprs  i©d  October  8©,  192a,   and 

purport '.?  t©   a©ll  t©   plaintiff  ©ne  ttraha&^Paiji©  outO&Ol  U«  f©r 
;Uiv,   to  be  d*»liv«tred  ©n  ©r  before  Sareh  1,  18  59,   upon  whioh 
plaintiff  wae   allowed  a  errdit  ©i'  |4»0,    evidently    the   oredit    -111. 
las;©  bad  oil  its  end   --hi  oh    iH^tifi'  had  pureh.s.e»d.  from 

Wllli^ae. 

JFl&irtU'f  *ays  ftofaattti  lol«  sia  he  *m»  $oiai  to  Horida  and 
Vilaidfti  would  take  oar©  ©j'  the  business  s»n:<  deliver  the  ear  to 
plaintiff,     I'lH:i. I  U  5   h*d  ascertained  fro©   th©  Lird-kyke*  people 
that  Schwits  was  «n   'utherized   dealer  said   was  ©ft©  of  it©  principal 

«U»t©K©T©. 

March   S,  19 £'5 ,   Williams  delivered    %h*   sat©?  ©bile   t«  plain* 
tiff  an-      i      otiff  p»id  him  #$w€,   the  fefl&attee  ©i'   the  purchase  price, 
receiving  a  receipt  f«r  this  amount  fro»  Williams;   about  two  stostfei 
thereafter  piaiBtiif  reported  to  Sehsits  that  the  ©ax  needed  to  be 
•tightened  up"  and  Msmlti  told  plaintiff  t©   take  the  car  to  the 
Mrd-3yk<»©  people  and  Have   them  do   the  work;   plaintiff  did  a©,    mi 
•hen  payment   i©r  the  work  was  requested  of  plaintifi'  he   told  th© 
-ird-aykes  p#»pl«  mat  Mr.  Jotaaiaa   was   la   pay  far   s*®«.      £he  fol- 
lowing Asgust  a  deputy  sneriff  took  the  car  iron*  plaintiff  under  a 
writ  ef  replevin,   in  *uiuh  ease  it  «u  subsequently  adjudge*  that 
Walter  S,  Keller  I  >..,  wag  entitled   to  possession  ©f  the  auto- 

aotile  under  a  conditional   tales  contract.     Plaintiff  reported   this 
to  '->euaits   and  Mrttifa*©   Hutt  Johnnie*  proaieed  to  &lve  bis  another 
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oft?  by    thank giving;    that  when   plaintiff  about   that    tl»e  demanded 
that  uchKitu  give  hi*  a  oar,   iiohraitst  promised  to  do   thi»  about 
Chrietaae;    tn*t  plaintiff   sailed  at   ^ehmits's  nln.ee  ©f  business 
about   *hrietsi«o  and  vat  Informed  that  fcr.    BffeK.its  was  in  ."lorlin, 
Plaintiff  newer  received  another  oar  for  tha  menny  he  had  p*J4. 

IbN   Gflhsftit*,   testifying,   corroborated     plaintiffs  t#sti» 
fciony    *e  to    £heir  Interview  in  October,    Xtf"'^;   be   eaye  he  told  plain- 
tiff  the  priee  and  told  hist  he  wanted  ISOQ  p&id   down,    *«d  that 
plain  till   p  realised  to  bring  th*  swney  in  a  few  days,  whteh  he  did, 
and  defendant  gave  hia  the  nalss  m et&o rat; dues  giving  plaintiff  the 
ffiiiiaae  credit  of  S4S0,     defendant     e&ye  he  never  sold   toe  e*r  to 
plaintiff;    taat  he  did  not  tell  plaintiff  that  fillia»*  ^ould   close 
the  dea*   fe*   Aim.,  defendant,  while  h*  w^e  in  Florida. }   defendant  ad- 
Bite  that  *h<m  plaintiff  e&lied  upon  him,  reporting  that  the  car 
had  been  taken  frea  him  by  the  replevin  »rit,   d«f«n4ae*  offered 
;o  gift     i»  another  ear  as  he  "felt  eorry  for  hi®;*  that  defendant 
way  hav*  -promised  to  give  hiss  another  oar  by  fh*as«e#ivlng.     Defend-. 
ant  testified  toot  be  newer  got  any  Money  fros.  plaintiff  en   the 
deal,     defendant  aAnitied   that  he  gave  filiiasas  a  credit  of  #490 
on  aoeaont  of   the  Lincoln  coupe. 

defendant   says  in   this  eeurt   that  the  declaration  it  insuf- 
ficient to  support  the  verdiet  of  the  Jury  beoisuae   there  ie  a  fail* 
lire  of  proof  that  defendant  Schsaits.   said   the  Grahaa-Paige  automo- 
bile to   plaintiff,      Bat  the  argusent  fccee   to   the  insuff iei«ncy  of 
the  evidence  rather  than   the  insuffiuieney  of  the  declaration. 

as  we  hawe  said,    there  was  a  conflict  in  some  important 
points  between  tne  werelone  of  the  respective  part  lee.     it  is  well 
established    that  under  eueh  circuaat^acee  a  court  of  review  will 
sot  disturb   the  conclusion  of  the  Jury  unleee  its  verdict  ie  »ani- 
feetly  againet  the  weight  of  the  evidence.     In  the  instant  oeee  the 


-      .  ;  : 

i 

- 
I 

■ 


Jury  had  a  b#tt«r  opportunity  then  we  hare  of  observi: 
*n<*.  HWHa/iar1  ot"  the  witnesses  testifying  aae1  of  pas  stag  u.ion  the 
euestione  of  fftsrt  preaecited.      The  Jury  eri^ently  a»««pted   the  ver- 
sion of  the  plaintiff,   «nd  under  tua  circlet  v-.ncea  *a  cannot   »ay 
this  was  paloafcle  error. 

the  ©bj motion   to   the   Introduction  of   the  aawrorandue  if 
eale  is  without  to«*rit.     It  **•  ssat  trial  a*  te;  w«,  l,y  the 

writing  of  Ofattdewt  feohmita,   the  nature  of  the  transaction. 

The  euestioes   for   the  jury  to  determine  w&»  wketli**  Sennit* 
or  ^ilH«s  had  sold   the  automobile  to    plaintiff *   aad   defendant 
argue*   that    the  erilsnoe   showe  that    it  was   William*.       tfc*  clrcusi* 
stances  t*n3   to   support  »laintiff*s  wereies.      If,  *s   indicated, 
0eht?sit«  h*d  possession  ef  the  ^ineoln  coupe  traded  to  him  by 
Williaae,  then  ^illiaast  was  entitled  to   the  er^Ut  of  |4$0<     Mtoitl 
eoneedee  thle  to  be  the  fact,     it  follows  that  the  t$Q@  plaintiff 
p*id  for   this  eredit  belonged  to  ^illiijj&s,   who  was   sailing  for 
Sum  hit  *41K.   credit  with  -c  jm  its.      jcj&ita  was  not   entitled  to  any 
©art  of  tale    town  »ay*X;*Rt*      $£ra   'juestlon   then   is  narrowed  down    t,o 
whether  Sehialts  authorised  plaintiff  to  #&y  ^illiarae  the  Valsoioe  of 
the  purehtse  trie*  upon  del iw ery  of  the  car  by  »i  Hiatus  to  plain- 
tiff.    This  was    the  v#reion  oi    toe  transaction  wkieh  was  accepted 
"by  th#  jury.     We  eannot   aay  that   Uiiu  was  not  justified  tnm  the 
#rld«iot. 

'fhe  Judgment  is  therefore  affirmed* 


O'Connor,   P,    4%,    one  tstehett,   J.,   concur. 
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kK.    JU  STICK  M«3UKlfiLY   D*1.IV¥,RKD  IKS   OPXltfOi.    03?  TUK  CCU.      . 

isy   this  writ,  of  error  plaintiff  brings  in  review  the  pro- 
ceedings in   an  aetiou  of  trespass  on   the  ease  *hich  finally  re- 
sulted  in   its   dismissal   for  want  el    prosecution. 

The  declaration  *m  file*  December  g,   1930,  wherein  plain- 
tiff alleged  that  he  wee  injured  in  a  colli sioa  between  on  autoae- 
eile  in  which  he  wee  riding  sag  another  automobile  negligently 
driven  ay  defendant'.     Defendant  appeared  wad  filed  a  plea  of  net 
guilty,   and  en  August  4,   1931,  noti©#  was  served  on  defendant's 
attorney  to  place  the  cause  on  the  trial  calendar* 

any  11,  193',   the  ease  was  called  for   trial;  neither  defea  d- 
ant  ncr  his  counsel  being  present,   the  plaintiff,   en  an  ej&  aarte 
hearing,  had  a  Judgment  for  &&K0&d«      Two  days  thereafter,   on  May 
13th,   and  within  the  tent,    defendant  isade   a  motion   to  vacate  the 
Judgment,   supported  by  an  affidavit  of  Joseph  Farley,   m  attorney 
for   the  defendant,     he   stated   that  he  was  formerly  a  somber  of  the 
fins  of  Fitsueraid,  Hughes  and  Farley,  the  attorneys  who  had  filed 
the  abearance  and  plea  for  the  defendant;    that  there  were  various 
changes  in  the  fir*  and  that  for  a  tine  Thomas  a.   Dillon,   an  at- 
torney, wae  an  office  associate,   and  that  Dillon  was  retained  by 
the  defendant   in  the  o&uee;   that  subsequently  the  firm  wee  dissolved 
and  Dillon  sad  Farley  became  office  asseeiatee  and  Dillon  had  ac- 
tive control  over  the  case;    that  on  February  13,  1933,   Dillon  was 
appointed  aasist&nt   state's  attorney  and   turned  over  this  ease, 
with  ethers,   to  Farley;    that  Farley  failed  to  obeerve  that  the 
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ssuae  was  noticed   lor   trial    *r  I      i     not   know   that   it   van  i 
trial;    that  on  **ay  11,   1933,    an  ex.  p.srtf  Jad&nent  was   entered 
against  tha  defendant;    that    the   defer  sen  are   eat  up   in   defendant  •» 
plea  filed  in   the  ease,    sad    the  court  ««•  requested   to  per  it   the 
defendant   to  present  hi»  defense   and  have  his  day   in   court. 

Judge  Finntran   continued   the  motion    to  May  i9th,   *nd  on 
this  latter  data  leave  »m  *;iven   the  defendant  to  present  his  de- 
fense on  June  ?7th,    and   it  ^as  crder«1    that    the   Ji  stoma1    as 
security;    Judge  Finn aran  was  absent  en   June  27th  and   the  case  was 
postponed  on   account  of  a  notice  and  motion    to   transfer   the  case 
to   Jud#e  hlarkowski;    Judge  Klarkowoki   declined   to   entertain  this 
motion  and   struck  it  on  July  11,   1953;    t  4e  left  the  case  on  Judge 
Flnneran's  call,  who,   on   July  17th  order $&  the   cause  to  be  itet  for 
trial  on   July  21-th,   and  on  this  latter  date  the  |udgaent  of  &.ay 
11th  was  vacated  and  set  acids  and  a  new  trial  was  awarded   and   the 
ease  transferred  to   the  executive   eomedtte*  lor  reassignment. 
The   case  was  afterward  aaaigned  to   Judge  Jiurke. 

October  loth  the  case  w*s   smiled  for   trial  By  Judge  .burke; 
plaintiff,   by  his  counsel,  was  present  but   refused  to  proceed  <*nd 
declined  to  introduce  any  evidence  on  behalf  of  plaintiff  and 
stood  upon  his  motion   attacking;  the  validity  of  the  order  of  «-ay 
19th  permitting  the  defendant   to  make  his  defense,    w&  also   the 
•rder  of  July  2ath  whicth  vacated  tha  judgment  of  fcay  lith  and 
awarded  a  new  trial.      Thereupon,    the  plaintiff  refusing  to  prooaed, 
the  court  ordered  the   cause  dismissed  for  waat  of  prosecution. 

Plaintiff  in  this  court  attack  a  the  orders  of  &ay  19  th  and 
July  20th  on  the  ground,  mainly,  that  the  affidavit  of  Parley  was 
net  sufficient  to  justify  vacating  the  Jud^ent.  It  is  well  set- 
tled that  the  aetlon  of  the  trial  court  in  vacating  a  judgment  on 
motion  made  during  the  terw  will  net  be  reversed  unless  there  has 
been  am  abuse  of  discretion,     and  courts  will  be  liberal  in   setting 
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asiie  default*  at   the  tor*  in  Ornish    Due?  have  been   entered  where 
it  appears  that   Juetiee  will  be  promoted  thereby.     Mffeu^rray,,^, 

h^jyfl^  «•»■  sai  in.  na;  MjasAJtfcJif&astt.  **  ai.  a?4. 

l»  Cooper  ▼  .    ,|!,andslsa*«.   24?  111.   &pp.   4»4,  plaintiff  had  an.  ej 
carta  jud^jaent  in  the  trial   court.      The  opinion  states  that  "de- 
fendants    er.uneel  were  absent  through  a  mi sunders tu -.4 lag  on   their 
•art  of  the  situation*   {wnich  io  the  case  here.)     AJTteV  citing 
chapter  lie,   section  pa  of  the  Practice  act,  which  leave*  to  the 
discretion  of  the  trial  Judge  the  question  ©f  opening  defaults  and 
▼ao&ting  and  modifying  Jutf  patents  within  the  tcra,   the  opinion  cites 
a  nwaber  of  cases  supnertlng  the  action  of  the  trial  court  in 
waentiag  jud^ents  under  such  clrciMstat  since*. 

In.  the  last  ant  ease  Farley1*  affidavit  shews  an  excusable 
ttl sun 4*t st ending  through  Ills  withdrawal  fye»  the  firm  of  Billon, 
she  had  charge  of  this  ease.     Within  two  days  after  the  $%dgpMttt 
was  rendered  Farley  acted  to  have  the  jud*yaent  vacated.      '.<n€er  the 
eirou^etriness  we  cannot  say  th*>r*  w*s  any  abuse  of  discretion  on 
the  part  of  the  trial   court  in  "vacating  the  $H&gR4Htt  *m&  permitting 
defendant  to  present  his  defense.      8tt«h  an   aetlon  ^as  in   the  in- 
terest nt   luatte*  «nd  will  not  be  disturbed  by   this  court, 

w#  find  no  reversible  error  in  the  record,    SAd  the  order 
*f  the  Circuit    court  is  affirmed. 


©•Connor,  P.   3.  t  and  featehett,   J. ,   concur. 
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defendant   in   hrror,  y-C    ■-■'' 

) 

. 
LOS  ii.    Bi. 

I    LaU<T  in     rr,;i.      )  T      „/      A  ^  0> 


27  6  lAdoZ 


m.  Ait. 

dntlff  in    &n    notion  baeed   on  aJleg^d   fr  deceit 

had  *  verdict  for   |*f$ttQ  upon  whlen  Jmdjgneat  w*mi  entered.     Dsf*. 
ant  by  thie  writ  Hi*  error  seeM  »  reversal. 

kany  errors  occurred"  upon   the  trial  which  would  require  a 
reversal  and   .-another  trial.     However,  we  are  of  the  opinion  that 
upon  the   evidence  presented  defendant *s  motion   that  a  verdict  bo 
instructed  In  his  fswsr  should  have  bean  allow**}. 

For  seme  ye&ra  jjrior   to  the  ecoytrr^nee  giving  rise  to   th&t 
suit  plaintiff  and  defendant  had  boon   .intimate  friends.      In   January, 
1930,  plaintiff  was  working  for  the  Barts  S'ur  Company  in  a  position 
obtained  for   aim  by  defendant  sosae   time  beJers.      Defendant  waa   en- 
gaged in  the  business  ©1*  broadcasting  advertising  over  the  radio; 
he  had  bou  nt  fro®  a  broadcasting  station   the  right  to  broitdc&at 
for  one  hoar,  payin*      1        a  week  for  this;  he  then  would  retail   this 
ti»e  to  fcueinesa  concerns  with  whom  h*  HaA  contracts.     Plaintiff  and 
defendant  wet  frequently   luring  the  sus&er  of  1930   an-.?  defendant   told 
plaintiff  that  hie  business  wae  *#©!«&  o^rer  big,"    that  he  had   a  num- 
ber of  contracts  with  retailors  for  broadcasting  service;   sliintiff 
e*y»  that  defendant  newer  told  him  in  dollars  anfl   cents  how  Much  he 
was  making,  but  only  eaid  he  was  making  "a  lot  of  aioney.  * 

About  the  middle  of  September,  It 90,  plaintiff  was  diaqhargsd 
froa  his  job  with  the  Sarts  f«f  co;  psny;  plaintiff  and  defendant  then 
discussed  the  matter  of  olalntiff  oozing  in  with  the  defendant  in  Lie 
broadcasting  businesa.     defendant  at  this   time  had  put  into  the  tat  U 
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ne*B   about      1,        .  Ln«»i   in   the   spring  i&o&tua  ef  1&8&  with 

the  possible  earoeotion  ©1'  Search   aho^ed  »  lo*a,    But   in   .i*pt«stber 
bueinec*  ii«;>rov*d,    aho^in,;  a  aubstantiai   gain;    &«?*»&»»«   told  plain- 
tiff that   the  »ro»?eot»  for  busine**  were  premising;   plaintiff  in- 
vested |1#©O0  wsd  a  written  &gfde»ent  dated  September  SNt,  19&>,  wa* 
eigne.a  by  both  p?*rtie»,   and   ;mr ported  to   w©aflr»  t«a  arrangageenta 
made  concerning  the  plaintiff*  interest  a»3  eenneetion  with  de- 
fendant'* business.     The  writing  recited  that  in  consideration  of 
the     i  ,  paid  by  plaint  iff  he  waa  to   receive  a  oar  tain  amount  of 

tha  stock-  of  dsf sedan***  fcu*inee*   *whan  incorporated,*   and  st&rting 
Catcher  6th  for  a  period  of  six  month**  a  »&l?>iry  of   ^S4<  a  waaic  for 
•erviee*  in  promoting  &nd  a**iatin&  to  develop  tha  business,   and  at 
tha  tnd  of  six   <;onth*  2Q  »«*  cent  of  th«  net  profit*  of  tho  busi- 
ness, 

Xhe  writ; lag   alsa   contained   tha  following: 

•It   Is  further  agreed  between  us  that  at  the  aspiration  af 
tha  six  isaanth*,   if  for  any  reason  y».-u  *re  Bat   satisfied  with  thl© 
business  tattnactioa    -■  A  you  with  to  eith&r**,  you  *r#  to  receive 

the  return  of  the  tl,OOv   in  full   and  6$  interest  -   and  you  in  turn 
are  to   surrender  all   a  tee*   Mad  in  threat   in   the  lilinoi*  corporation 
of  the  Motional   Chopper*  Club," 

a%  the  s«»e  limit  dei>n<d.wut  *>;;&ve  pin  in  tiff  hi*  net*  *«»*»&• 
to   the  orfler  of  plaintiff  elx  months  after  date   fai      '.  ,        ,    U      hi  oh 
f&i  ettiiched  the  power  af  attorney  tie   *i    f «  &s  ju^.cnt.     JkfUi 
tiff  put  in  his  s:oney  tti*>  dsdTefidaftt  put  «»  addj  -   of 

$S0*>   into   Ilia   rualne**. 

While   the   inect&e  w&»  smb.  1   in   Si  r, 

it  fell   off  in  0eeasao*i-  ti  ttttes*  was  closed   in   J 

Plaintiff  was  an  eaEp^rieneed  business  mm  at   the  tiaa  of 

tha     agraeiaant,  having  bee*  in  business   ^tout  tw en ty-*av*»  year*. 

"In  order  I  an  action  for  fraud  i    it  the 

evidence   ir.   tne  case  suet   show: 

1.  That  the   re>,reaej*tations  as  charged  It  '"deration 
were  sad*  by  the  def endants,   or  one  of  them. 

2.  iiiat  the  representation*  were   isise  and  known  to  ba  false 
by  the  defendant  teaming  tbea,   or  aade  a*  a  positive  assert  ion  r*Qlt- 


■ 
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lately   flthput  I   of  its    Lruth,    a»d   eu--'  a  rotations 

axuet  be  ftia.de    v,}   doeoiwe    t  Lfitiff* 

i.ie>ved   the   r*;)r«««  be 

true. 

1.       .h'.'p    the  ;  a    pureftaee  or   *r*t  :to 

the  contract   relied  upon  the  repreoent?*tlon8  and  w«»  induced 
make  the  jjurc  fc«r   into   the   eontraet   because   oj    the   ea;-«, 

5.        That   tap  plaintiff  hae  suffered  damage   thereby.* 

Bills  trots,  v.  rioie   fread  .U»  wo.. .   ZMQ  111.   *grp.    5 St).      i>oe  ale® 

ftftn  w.  ftaiy.   133  111. 

The   *vl£er,ae  clearly  eho^s  that  defendant**   stateneati  to 
plaintiff  ware  merely  express iwe  of  hia  hopes  and  latloas. 

M>et  oi    tap  atatemeatg  were  stags-  in  conversations  da*  sus^er 

of  193;    w^.ile   plvintiff  w&t   employed  a*  ataapjS**   Of   the  Bait*  fa* 
oosspany,  L4  net  relate  to  any  invests*  5<nt  fey  plaintiff  la  dof end- 

ant's  business,      Shajr  wore  not  wada  with   the  intention  of  deceiving 
plaintiff  its  to  investing  with  defendant,    for  pi  feint  iff  at  this  tisa© 
waa   employed   elsewhere.      It  *aa  only  altar  plaintiff  had  lost  his 
Job,    about  the  middle  of  iieptembar,    fch&t  any  investment  by  hia  viae 
considered.     At   ifela  tiaa  business  was  promising.      Daf&nda/it  ba4  a 
auaher  of  contracts  vita  retailers   and   evidently  had   an  hoaePt 
be   ief   that   tas  business  would  make  aoaay   i  futurp,      tin  addi- 

tional invest&ent  of  $£$€   Shows   this,      J£p    e.  &«  of  any  material 

faoto  **r\  &,ade  to  plaintiff,   ;v<jt  oel>  »  in  general  toras,  oi 
proapaeta. 

fftalatiff  argues  that   the  represent   Hon    that   defendant  waa 
making   *a  lot  of  money"    *ad   that,   Dap   business  was   "i5    i?J(.   ever   ".  ig* 
are  re^rese;  a  of  material  facta,   which  defendant  knew  wore 

falsa.     Ii  Aft  not  agree  wita  this,      ihe  I  eras   "a  lot  of  woapy*   i 
"going  over  tig*  are  relative  and  apt   etata&a&ts  of  say  prppisg 
f%ote.     koreover,   frois   the   business  transacted   d&rlag     b*     pPt&l  of 
Sopte.lcr  and  Detefee*  dei'enAaat  eUght  he  Justified   it   el    I  be 

wee  a&kinfc  nvuay  ax  In*   Uieineoe  V   I  .  over   ,-    . 

it.   is  Etlso  &  mlo  in  ittpH  tal  ■   one  «a  u 

fraud ad  i&ust,    at    ttM   earliest  possible  ©ppcrtur  ity 


■ 
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discovery  of  the  fr*ud,    «nk   to  have  the  transaction   fftSSJ 
the   parties   <>l«oed   1c  $uo..      Plaintiff  testified  %h%i  he 

aeic*>d   the  defendent   to   return   tne    ftv§00<    feat    tlv^re   is  n©   evidence 
that  he  ever   offered   to   rtturn   the  noti»  or  defendant  which  was 
gives  at   the   »««*  tlR.e. 

*.'he  written  agreement  orovides  for   the  contingency  of  dis- 
satisfaction  of  plaintiff  with  the  enterpriea.      there   la  an  explicit 
agr«ejs<mt  that   if  h*  Is  diaeatisf led  ?%t  tho  expiration  of  six  months 
he   ie  to  receive   the  return  of  hia    U,. .■-•<;  *lth  interest,   antf  defend- 
ant  gave  plaintiff  hit  note  for  ihl»  amount.     This  agreement,   together 
with  all  the  ether  oireust stances  in  evidence,  wholly  negatives  any 
elnirn  b-xeed  on  frosts'  and   *'*eelt. 

on  the  record  feefcre  us  it   i®  the  duty  of   tiiie  court  to 
reverse  the  JudKRent  with  »  finding  of  fact,  without  remanding, 
which  ie  accordingly  done. 

WITHOUT  RSKAftDXiKG, 
©♦Conner,  P.   J.t   and  Maiehett,  <?, ,   concur. 


*e  find  that  the  evidence  falls  to  show   that  defendant  was 
guilty  of  any  fraud  or  deceit  waieh  induced   the  plaintiff  to  »a*e 
an   investment  in  dsf  <?nda«t  *s  business. 
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CH&GaB   WkXa  Y, 

appellee, 

vs. 

Awm«t.     )      27  6  LA;  60  2 


*R.    JUSTICB  **BUHSLY   BS&IVIItl©  £HX  OFIHICW  Of   TK*   GOi!       , 

Plaintiif  breu&ht  ©ait   t©  recover  ^Kiil  lor  aerviees 
rendered   to  defendant  in  plt*tin&  t&e   shaft*  of  a  eenaiUoraole  number 
•f  golf   club*.      Upon  trial  by   the   court   jua&^eut  was   ^iiinet   a  rf  end- 
ant   for  1774.45,    i're»»  which  it  appeal*. 

Xhe   principal   pftiM*   in   ©wiH rover *y   is   concerned,  with   the 
plating 
kind  of/plaintiff  bad  agreed  to  apply  en  tho  abaft*  of  the  golf 

clubs.      **her»  *e«»«8  to  be  two  typos  of  plating,  one  called  by  tbo 
witnes&w*  a   straight   chrotsluat  plate  Job  in  which   tho   ehressittw  io 
laid   directly  upon   th«?  »etal    shaft.      £her«   is  also   a   copper  nickel 
plating  Job  in  which  th*re  Is  a  copper  or  nickel  base  applied  over 
th*  netal   abaft   and  ehrosJluB  is  laid  en  ever  this  base.       **"hile  th* 
ehafts  tre&ted  by  either  method  have  about   the  saae  appearance, 
shafts  treated  with  a  straight  ehro&laa  plat*  do  not  wear  well,    tho 
ehroaiuK  uo»ln&  off  by  corrosion,  wails  With  tho  latter  process   the 
ehre/sitt*  plate  is  durable,   and,   ao  witness**  say,    "it  stands  up.  * 
Plaintiff   says  it   contracted  to  &-ive  d*f«nd**nt  a  straight  eharemium 
plate.     Defendant  assorts  that  it  was  to  receive  a  ohrociiun  plate 
over  a  copper  ©r  nickel  Pace. 

Joseph  £er*neila,    an.  off! ear  of   ibe     laintiff  corporation, 
t notified   that  ho  had  an  interview  in  March,   1©31,  with  Andrew 
Hehertson  who   represented   the   defendant,    *nic-  bad   a  lot  of  *;elf 
club  ssetal    shaft*   io  be   ehromiusi  plated;    that  upon     ob*rtso*i   asking 
how  such  it  would   cost,   Soranella  told  hi*  it  would  be  12*  apiece; 
that  Kebertsnn   said    this  was  too  hifch  and   showed   the  witneos  s 


. 


! 
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•  n -\ft   h»   said   he   eouli   get    plates'    for   ¥jf   a^iSOO; 
Robertson   th*%   this  aneeiaen   shaft  *bii  r.et    *  e>:  . -<te 

Job,  Just  a  *trai«tet  chromium  slate,  »nd  Robert SOB  said  thins  w»a 
fcOo4  enough  for  their  ourposes,  ftttd  alaintiff  than  ©ffersd  to  do 
the  work*  for    ee^en   stents  aciooo,    »t»  chromium,   Joseph  ..ior&nciia's 

▼trsieo  of  the  &&r«mml  *«*  ma   po  teaiis  w*y  of  hit 

brotner  who  was  ^r«ser.s  at    fchfl  »t  the  convert?  I  th    -ob&rt- 

son,     .Plaintiff  tharaaftos  rwo1  t{tt<Bttitl«f  »f  shafta  and  alatai 

them  and   returned   theaa   to  l«at.      I '.  in   fcyjttX    . 

over  '4(-..  ,  i.  Kay  over  fi  ,  f  r  :,  ay  tSth  to  June  t?tb  no&rly  S< 
•11  of  which  *fwk9  r^i'i  t>>   iefendant  without  the  latter 

part  ©f  June  gafenAaitf  .-lined  of  31 -s  shafts),  Iff  re- 

plated   them  without  charge,. 

obertson  »ay«  that  he  told  fge£hstti&la  that  defendant  had 
some  ehro*iam  platin«,  -»©r*    to  be  done  on  golf  &h.s*fta  mi  -ieraaeila 
took   some  shafts   away  and  submitted  aaiapla  shaft  a  ho  t\ad  olated. 
hohertetm   naye  neti4in»  woo   said   asbout   tho  nature  ©5    the  work;    that 
tho   shafts  plaifttlff  h&d  minted  looked  go  4  -    *ust   *e  good  ai  a 
sample  K abort son  h*d  ^ivan  seranolla;   i*©bertaon  said  there  would  ho 
flT#  te  tea  thousand   on eft a   to  h«*  plated  and  garaaella  said  ft©  would 
do  thorn  at  sew  on  cents  apiece  if  he  wottU  give  hiss   that  amount  of 
shafts;  Haherteon  eaya  tho  sample  he  $£*«  *vor©n©ila  mad  a  e*f>$*> 
paso  under  tho  ehromiam,    srd  that  not-  tisj  was  paid  to  ^eranolla 
aboat  omitting  this  bass. 

The   trial  court  saw  and  hsard  the  «i mioses  testifying  and 
was     uoh  V.ettar  able  t©   Judge  *e    to    the  credibility  of  the  varlemt 
stories  than  we  are.     Th*  f i ot  that  large  numbers  of  shafts  were 
plated  end  war*  paid  for  by  defendant  without  complaint  tends  to 
euppart  Plaintiff 'a  version  of   the  transaction. 

Kobortson  testified   that  he  had  twenty-five  years   es&aria*** 
as  a  golf  ->rofoeeionel   and  wos  familiar  wit  i  ths  maBUfaataro  of  golf 
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olut/9  witfe    wte*?l   Auarti.      it   la  hi^ul/   improbable   mat  lift  would 
accept    Use  large  li^fc.ber  of   is.n.-*ita   pi   ted  by  pluiutifi    if  the  work 
t«i  uet  done  aecordli.  !i«u«st.     *e  lind  no  eeeqp]  de 

«*cept   about    tne  particular  batch  plated   under  tne  order  of  Jua« 
22nd,   which  plaintiff  &n&*  $eod. 

The  record   liM   cue-s   tuat  *  ntwaber  ©J*  the  gftlf  club  shafts 
were  Intro  -Used  in  evidence  for   thi   inspection  of  the  court.      They 
have  net  been  brought  to  ihle  court  as  exhibits.     We  will  therefore 
assume  that  an  inspect ion  of  theia  would  tend  to   support  the  trial 
court's  con clue ion* 

is  June,  1*31,  defend^t  gave  its  cheek  for  $434.43  in  pay. 
stent  oi    a  Job  for  shaft   minting;    the  cheek  was  not  paid  by  the 
bank  upon  whica  it  was  drawn.      ihe  court  included   this  aaount   in 
its  jttA$&eis%,      Defendant  argues  that  non-parent  was  caused  by  the 
unreasonable  delay  and  »4gllge»ee  of  plaintiff  in  handling  the  cheek, 
and  therefore  pi  tun  tiff  was  not   <sm titled  to  !«&££«£ t   for  the  amount 
of  th*  e,  eck, 

I    ure  oi    the  ©pinion   that   the  court  properly  held  that  the 
facta  failed   to   shew  any  delay  or  negligence  ©n    the  part  of  plain- 
tiff,    X'he  check  waa  drawn  by  defendant  on  Friday,   June  8,   1931, 
and  mallei  to  plaintiff  either  on  that  date  or  the  foliowlag  day; 
plaintiff  received  the  check   m  the  mail  on  Monday,   June  §th,  and 
deposited   it   the  following  flay  in   the  foreman  bank,   in  which  al&in- 
tiff  kept  its  checking  account;    the  check  was  presented   through  the 
el<wln*:  houee  by  the  drawee  to   the  &oel  £tate  Bank  on  June  lwth, 
which  bunk  refused  payment,   attaching  a  slip   to   the   check   saying, 
•Returned  by  Jfcoel  Mete  Bank,   indorsement  Official*;    the  Foreman 
Bank  mailed  the  cheek  te  the  plaintiff,  which  received  it  June 
12th;   on   this  iay  Joseph  seraneila,  president  »f  the  plaintiff 
corporation,   tel^ohoned   the  defendant   and   apeke  to  a  fcr.   *ie,Jn*,    the 
auditor  and  an  ©flicer  of  AefcBsVe&t,    tatftnaiag  nin  that  payment  on 
the  cheek  had  been  refused  by  the  i*eel  State  lank;   the  defendant 


i 

: 


was  requested   to  giwe  plaintiff  another   cheek  or  to  obtain  payment 
of  the   check   in   question,    and   as  ran  el  la  «»«  in  to  rote 4    that  WN    i/ubow, 
the  president  or  tne  del  'endant   corporation,  tat  in  *.ew  V«v, 
would  not   bo   bnttk  lor   a  week,    >»nd    that  he,   kr.  Uejna,    could  not   do 
anything  regarding    tk<     gfcctk   in   the   absence  of  kr.   Dubew,      lb©  J*oel 
State  -ban*,  upon  Wfeica  the   cheek  was  drawn*   closed  it*  doers  on 
June  13th,    eo   tnet  the  defendant  had  notice   six  days  before  the 
closing  that  payment  of  the  cheek  had  been  refused  and  was  requested 
to   take  *t#ps   to  protect   it*   aecoun  ;.   with    ih*  b*nk   or   obtain  jur 
plaintiff   the  moneys   represented  by  th«   check, 

Section  1SS  of  the  Illinois  i>«getiable  IsstfttaiCfttt  i*«w, 
c  apter  93,  ( Cahlllj    srywidea   that  unless   a  cheek  is  presented   for 
payment  within  a  reason&bl*   time  after  its   isauc,   wrtd  notice  of 
dishonor  i«*  *&?«■   to   the  drawer,   the  drawer  will  be  discharged   from 
liability  thereon  to   t&«  extent  of   the  lose  caused  by   tne  delay. 
The  facte  in  the  instant  case  el  early   »how   that  plaintiff  did  all 
that  was  required  of   it  to   secure  payment  pf  the   ch^ek,    m&  t&at   it 
was  presented  within  a  r&asonafele  time. 

there  is  no  allegation  In  defendant's  affidavit  of  merits, 
nor   any  sroof,    that  it  sui'tf#red  any  lose  by  the  alleged  delay  of 
the  plaintiff  in  handling  the  cheek.     In  mmy  eases  it  is  held   that 
the  burden   is  on  the  defendant  to   shoe  that  he  has  suffered  loss  by 
such  failure.     fcgiMW  on  Hag.   Inst,,  p.   1046,   and  cases  there  cited. 
Daniels  on  »eg.    Inet. ,   otn   *d. ,    sec*    e&&,    is   to    the   aaaae  effect. 

ihe  check  was  made  payable   ts  the  order  of  "Sera-Jhrome*; 
the  plaintiff's  corporate  mcae  is   *^©ra  Chrome  iMatin*  &0#*|   the  check 
was  endorsed  by  plaintiff.    *3era  Qhrome  to,,*  and  also  with  the  proper 
mane  of  the  plaintiff,   *Sere>  Chrome  Elating  w©.*     It  is  in  evi  da-sec 

that  other  cheeks  endorsed   in   the   earn*  way  had  been   paid  by    the  *eel 
State  bank,    ant!   there  was  no   sufficient   reason  why  it   should  not 
h&we  paid  tiiis  cii«ck.      ihere  sag  no  ne^it  ence  in   this  reapect  on 

the  part  of  the  plaintiff. 
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Wt  bx«  «J*  tfa«  opinion   tn*t   tn*   tri«a   oourt  nv  Just-i 
upon  tin*  «Yiu«jne«  pr«*ezst,e<J,   in  tnteriVf  J»<l<sM«t   ftgnlurtt  Uia 
i«ffi  ...•*   It   if    i.i«.r*i'or#  ftfl'inuedU 

e'Cenr;or,    P.    J.  t    mnA  i»atchett ,   J.t    concur. 
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MO  CITY    baftli   a*$ 
•  Corporation,   CeassrVHtor   of  >n»         p 
Setat©  ef  k©e*  Bush,   Inear.e^ 

vs. 
lIUOiN  iUUf^As*    and    AH'UlA  aAUtfhji 

276  I.A.  6031 

.    JUSTICE  fcASCHKTl   WihXVBftfcD    flitf   OFU  ECUS   0#   TICK-   (&UHT. 

uepteastoer  15,   1932,    the  oeneervater  oau  «4  a  judgment  toy 
©onfeesion   to  be  entered  again  at  defendants  J  or  #17,10.*.?!),  wuien 
included  #15CK>  alio*ed  by  the  oourt  under  the  provision  oi'  the  po<?er 
of  Attorney  hy  which  the  ma* are  e^reed  to  pay  |ti   pay  cent  attorneys' 
ftfcf.     An   execution   issued  ©n   the  jud*j&*nt   September   &?th  and  fat 
returned  served  ©a  beta  def "ndautft  ©a  S**e**sber  80t&.     jfc©vee*»r  IV, 
1932,  defendants  moved   to  vaeate  the  |ttdg»ft&t.     this  K&oiion  wa*  de- 
nied Seceisbar  lcta  thereafter,   and  fre»  to*  order   denying  that  mo- 
tion t  1»  ai»a#al  has  been  pexfe©t#d. 

In   their  Affidavit  filed  in   eupport  oi*  the  s&otion  defer. -fanta 
set  up  tiiat  they  firtt  ©btaiaad  *n©wl«dge  of   the   entry  ©1*  the  judg- 
ment Get©b*r  £7th  when  th«*  execution  waa  served,   and  aarer  that  they 
believ*  thay  have  a  good  defense  upon  the  sprits  to   til*  whole  of 
plaintiff » a  de&ana;   (X)    in   that  the  Jiot©  upon  which  jud@B©nt  was  en- 
ter** wa*  seeurod  ay  a   truat  deed  against  certain  real  aetata,   and 
that  laie   trust  deed  had  been  ferae  osed  att4   the  indebtedness  r#pre- 
eented  hy  the  note  was   tnereby  surged  in  the  decree,   the  dacree  being 
in  for**  and  not  having  been  reversed,    get  aside  or  jsodified;    (2)   in 
that  no   right,  power  ©r  authority  from  the  i'robate  court  of  Uook 
eounty,   Illinois,   was  granted  to  plaintiff   to   HMM  |hditment   to   he 
entered  an  the  note;    and  (3)    it>    that  the  jtoignmt  ae   entered  con- 
tained an  exorbitant  and  excessive  allowance  for  at  ton  eye'   feee. 
also   (although   the  point  was  not   stated   in    the  affidavit   filed)    it 
Is  urged   that   the   record  laoJts   an   essential   ele&ent,   rnusaly,   en 
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affidavit   of  the  amount   due. 

i'o  the  proportion  that  extrinsic  >roof  If,  uot  admissible 
to  support  a  ju  <^a#nt  by  oonfeseien  and  that  all  facta  w  t  -«n>e.*T 
froH.   the   docusate,    records  and  papers  filed,    def endants   cite 

hkty^Jis.^sM.t  i»»  Mjl.  m,  ana  itissLjr*  .Usui.  2*  3  ***•  s?o. 

We  do  not  understand  that   there  is  eny  controversy  tm  "shia  proposi- 
tion,     the  l.»  applicable  to  actions  of  t nl»  kin«5   la  well    eatabliaissa:. 
It   i»   eesential   that  as  affidavit   in   support  of  a  t*»tior.    to    s*t   aside 
a  |H*#M«t  by  confession   atate  facta  which  constitute  s-eriaorioue 
defenee.      ^^e^Broa^^Ceh^,    248   Hi.    App.   138.      The  affidavit 
la,  of  course,    construed  against   the  ©arty  staking  it.      An  affi  davit 
by  nlalntiff  of  the  a»  -uni  4ue  3oes  net   ceeia  indi*p*noable   *o  the 
validity  of  such  a   1udp.®»ent. 

In  the  case  of  HI  aims  vt   Br.tyln%r-jji .   3©  111.   ?fc ,   it  was  held 
that   the  csuprem*  court  would  net  r«*verae  a  jud#i«nt   entered  by  con- 
fession on   the  sole  ground  that  no  affidavit  was  filed  showing  that 
defendant  was  alive  and   that  tne  debt  was  4a  e  and  unpaid,      in  the 
later  case  ef  aa&patoad  v.  aumpfarcy.  m  ill.  90,   the  opinion  af  the 
court  points  out  that  a  different  rule  had  been  announced  in  the  case 
•*  hjinds  v.   uonxins,.   Sa  ill.   3SC-,   out  that  in  HAftJtfJUUU^UI JaMTA »   ■ 
later  case,   after  more  nature  reflection   the  court  *beea*sa  satisfied 
that  the  practice  was  not   «?roparly   stated  in   the  case  of  i^ln^s  *.,.. 
Hopkins.*   aiifl   eaid:      "It  was  there  held  that  in  addition   to   the  want 
of  such  an   affidavit  or  order  of  a  Judge,   it  wust  appear  that  the  de- 
fendant has  a  legal   or   equitable  defense.      It  was   said   that    'this 
court  will  not  r«v*T9*  a  .Indigent  on  the   sole  ground   that  no  affida- 
vit was  filed   shoeing   the  defendant  was   alive,    and   thnt    the  debt  was 
due.'"       In  the  lat*r  case  of  Fare  ell  v.  iiustoa.  151   ill.    £39,  the 
Supreme   court   st»ted    that   such  relief  would  net  be  granted   "if  it 
appears   that   the  debtor  owes  the  amount  of  tne  Jud#aent  and  has 
defense  either  legally  or  equitably   to   the   debt  for  which  the  judgment 


. 

: 
I 

. 
.  .  ... 

t     * 

... 

■ 


is   rendered.  • 

An    I  I lot,   of   the   rwoor4  hero  difloleufa  an   af  1  idavlt 

attached   t      the  narr.    Wirt   cognovit  ciadc   by  P.    J.    Gernard,   rho   »w    ri 
that  ae  ia  the  duly   auU.oriaed  a#ent  of  plaintiff;    that  he  in  ao- 
©.uaint^'  frith   the  hondwri  tint  of  defendants   and   that  tnpy  are  still 
living,     the  contention  on  tnis  point   is  thorofore  without  Merit. 

1'he  contention  of  4»f«n*i  Mil   fttun  conservator  had  no 

right  to  institute  tit*  proceedings  without  persdecton  fro*  the  Pro- 
>at*  oourt  of   wo-k   count,/   ia   ale©  without  merit.      3ection  11  of 
chapter   36  cf  the   statutes  (t-ahill's  111.   Kev.   tttato.    19 S3,    chap. 
66,    see.   11)    r>rovi.i*s  in   Rttattastft  tkax   the   conservator   shall   settle 
all   aee  unta  of  hit  ward   antf  demand   and  sue  for  and  receive  in  his 
#wn  na&e,   &b  conservatory   all  personal   property,    ate.      X'his   section 
thus  permits  the  conservator  to  sue  -at  law  without  any  order  direct- 
ing hia   to  to   eo. 

In  Byr\o^  v.   faqtrtto^Qf  ^cOe^yg-r.  202  ill.   App.   606,   the 
Appellate  court,   eonetruing  section  5  of  chapter  22  of  liii^ovs 
Revised  Statutes,  hoi  do  that  under  that   statute  a  conservator  has  a 
right  to  bring  suits  in  chancery  in  geort   faith  to  protest  the  righto 
of  his  ward?    th*t  the  statute  itself  io  sufficient  to  give  such  au- 
thority to   oring  the  suit,   and  that  it  is  not  necessary  Tor   the   con- 
servator t©  first  obtain   an  order  of  record  in   the  Probate  court  bo- 
fere  fcrtagiftg   the   gaj&e.      It  would   therefore?  appear  that  neither  ih 
lav  nor  in  chancery  is  such  an  order  indiep easable.      This  contention 
of  defendants  therefore  cannot  be  sustained. 

It  is  urg*d  that  the  note  upon  w  iich  ju^p&^nt  was  entered 
woo  secured  by  a  trust  deed  which  has  been  foreclosed  and   that   the 
indebtedness  has  therefor©  been  »erged  in   ttui  deoree   entered  in 
the  foreclosure  proceedings  and  that  for  that  reason  the  suit  can 
not  be  maintained,      uef  **  dantu,  we   think,  misapprehend  the  law   in 

this  respect.      In  ophr  r  v.    DeatheraaS.   3.>6  111.   45i ,    the  fiupreae 


: 
- 

- 

- 

■ 


t   aisoueoed    the    righto  of  »  ••  upon  dftfault,    saying 

•In   man   e*e«   tii«  mortgagee  aae   several   remedies  «i»ic-.u  a«  may 
pursue   to   enforce   the  payment   of  his  dent.       ««  Kay    tu      the  Bortgagair 
in   assumpsit   i'cr   a  judjpent  upon    fens   personal   Obligation]   n*» 
eue  In  estuity   for  the  lor«elc«ure  of  the  awru.^^;   or  no  a*y  re- 
cover eseien  0/  the  Etort.-; ;ag«d  property  by   am    >.c<-jton  of 
•Jectuient.      *uese   reatodiet  e»e   eoneurrefit  or   successive,   a«   tiie 
mert,     gee  uay   A««a   -,iro:»er,     is  ay  pureue  any  two  or   ail    tnroe 
el'   the  remedies  sloiultaneouftly. " 

the  holder  oi"   «uen  indebtedness  would,    9  e,   be  entitled  to 

only  one   watief ^et ion.      f»l«  affidavit   defta  not    state    th*t   *ny  e«le 

ha*  been  had  under  the  deere**  of  ff?;<?eIo*are.      .>uch  a  ©ale  «s*;en  made 

^ould  oatiafy  tne  deht   to   the  amount  for  which  the  property  waft 

sold,   loess   easts  and    ejqpens^s,   and   pr »eumably   the  holder  of  the 

indebtedness  would  be   entiwied   t#  Jn<         b      fe>y  any  dfti  y.      ih* 

affidavit  her «  doee  not  aver  to«t  any  »uch    lofi    lenoy  j  advent  ha* 

boon  entered. 

fhl*   court  has  oeeeidared   the  nature  oi   a  foreclosure  d*~ 
ores  In  Hujgh.ee  tr.,  Hoer^eh,.   2S»   111.   App.  1§3,   jsnd  held  that  each  a 
decree  le  In  tue  nature  of  a  decree  in.  rgja  rather  than  jg  atrjuggajj, 
and  that  it  doe*  not  create  &  Ilea  upon  elher  presdse*  of  the  mort- 
gagor superior  to    ghat  «f  Ju<VK<?nt  creditor*  on©  ottalned  their 
judgment     Before  the  deoreft  for  defi  I   nay  whs  entered.     «'e  held   th»t 
the  affidavit    1ees  not    stat*  a  iterltorioue  defence  la   thi*  respect, 

*?e  are  of  the  opinion,  however,   that  the  all  or  at*  ce  of   ?15vO 
for  attorneys'   fees  &e  a  p&rt  of   the  jad&ment  was  unreasonable.    Irae, 
the  affidavit  in   this   reftpettt   is   ^ot   at  full   and  complete  as  it 
should  »*,   and  althoug     it    tfrfvTf   that  the  fees  allowed  are  excessive 
end  exorbitant,   it  ennt&ine  no   ea^retion  ae  to  *hat   Uie  ueual  «nd 
euetesiary  f«e     should  be.     ^everthel^ee,   the  Jud&ae  of  thie  eourt 
»ay  not  pret«nd  IgnoTOAne  In   this    respect.      The   eervioee  parfenaed 
by  the  attorneys  for  el sin tiff  are  i  i   by   tne  record,   and  wo 

know  thf  tireo  *aieh  would  neees«»arily  be  coneuaed  in  procuring  the 
judgment.  f«  also  know  the  amount  involved  r*nd  aro  of  the  opinion 
and  find  that  the  sum  of  #250  would  be  a  reasonable  fee  and  the 


i 
; 

■ 

■ 
■ 


5 

amount  usually  paid  in  Chicago,   Cook  county,    Illinois,   for 

services    ierformed  "by  th.    attorneys  for   plaintiff.      We  assune 

that  reasonable  compensation  would  he  allowed    to    attorneys  for 

plaintiff  in   the  foreclosure  proceeding,      The   amount   of    |10G€   thus 

being  unreasonable  and  exoessive  to  the  amount  of  ;12bo,  if  plaintiff, 

within  twenty  days  from  the  filing  of  This  opinion,  will  enter  a 

remittitur  in  this  court  for  said  amount  of  $1250,  the  judgment 

will  be  af  irmed;  otherwise  it  will  be  reversed  and  the  ca;se  remained. 

AfFimiSD  UPON  HEMn?TITBB; 

OfHBB  ft31   SV2R88D  AM)  BSMAK  ED. 

0»Connor,  P.J.,  and  McSurely,  J.,  concur. 


On  motion  of  appellee  to  modify  the  opinion  with  respeet 
to  the  amount  allowed  for  attorneys'  fees  by  increasing  the  amount, 
it  is  ordered  that  the  attorneys'  fees  mentioned  in  the  foregoing 
opinion  be  increased  from  42dQ   to  $500,  and  the  opinion  is  hereby 
modified  accordingly.  Upon  filing  a  remittitur  in  accordance  vdth 
thiam  modification,  the  judgment  will  be  affirmed;  otherwise  it  will 
be  reversed  and  the  cause  remanded . 


3 

i 

I 
IlJtar 


< 

C  ecf 


3704* 


Appellee, 


tf.    a.    AtJJCJf^AMi  PHI  ,IIKU   00.,   In  a., 

•  Corporation,  / 

Appellant.  } 


-     *  WM  U'UHT 

0/   LOOi.    Ct, 


7  6  I.A.  603^ 


*a.  ju.tfia*  matcwrtt  bkuvsr&b  *hb  cmic*  of  tm  eeu  t. 

fhla  la  an  appeal  by  defendant  Printing  company  fro»  a  judg- 
ment   in   the  sum  of   $480c:    et.  tared  upon   U»*   finding  of    fch*  court.    The 
suit  ^as   in  aaeu&tpait  on  &  le*ee   executed  by  th*  partiee  under  their 
seals.      She  declaration,   whleh  was   filed  April   29,   19  32,    consisted  of 


a   special    count   and    th»   eossaon   counts  attached, 


the  tans  a  ©f   the 


leas*  plaintiff  demised  to  dsfendsuftt  the  pr>5tt»ieea  known  ae  737  to 

739  Watt  Van  Bareu   street,   Chicago,      the  issaee  was  executed  on  or 

about   Seseaber  18,    1924,   and  by  ita  tenaa  was  for  a  period  of  three 

years.      It  was  afterward  extended   so   &•  to   exnirs  April   30,   1951. 

The  declaration  alleged  darau^a  by  re&a&n  of  the  failure  of  defendant 

to   ooaply  with   the   aaoond   clause  of  the  lease,  stolen  v««  as  follswe: 

"ifi&t  It   (the  defendant)   has  examined  and  fcassrs   the   oondi- 
tion  of  aaid  praises,   and  has  received  t  a   >A>m$  in  good  ord  r  and 
repair,   except   ae  herein  etherwiee  specified,    *m&  that  no  repreaen- 
tatione   ae  to    the    condition   or    repair   thereof,  hare  been  suade  by  the 
party  of  the  firat  p&rt,    (the   plaintiff)    or   the  aren't  of  said  o%rty, 
prior  to,  or  at   the  execution  of  this  lease;    th*t  are  not  herein 
expreaaed  or   endorsed  hereon;    and   that  it  (the  defendant)  will   keep 
aaid  premises  in  seed  repair,   replacing  all  bro&en  ^laa*  with  glass 
of   the   tun   else   and   quality   as   that  broken:    arid  will   beep   e*id 
preasisee   and   ae  -mrtenances,    including  catch  baeina,   vaults  and  ad* 
Joining  alleys,   in  a  elsan   and  healthy  condition,    MtertfiB      to    the 
eity  ordinances,    an-,   tne    direction  of  th«  proper  public  oiiiosrs, 
durin*  the  tera  of  thi»  ie**e,   at  ite  own  exponas,   MM  will   without 
injury   to   the  roof,    remove   the   eiie»   i*nd  iee   from  the    *a»e  when  r.ee- 
eeeary,    end  clean    tue   snow   *gad   ice  fr©ta   sideralke   in    J  rent  of   e»  id 
premises;    and  upon   tha   ter    lii.u^   aj    t.    la   l»ase   in   any  way,  will 
yield  up   said  premise*   to   aaid  party  of  the   firat  part   (the   plain- 
tiff )    in  good   condition  and   repair  {loss  by   fire  tt*4   ordinary  wear 
excepted)    and  deliver   the  keye  at  the  office  of  the   said  party  of 
the   firat  part." 


tho  deel oration  alienee  that  defendant  failed  to  deliver  the 
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premises   in   the   condition   required  by  paragraph   2;    Umt   contraxy 
to   the   terms  of  the  lease  defendant   permitted  the  bsa&e   ;>nd   posts 
on   MftSll   floors  and    the   tub-floor   to  be   eaten  by  acid   and  damage* 
thereby,    so   thai  they  would  h*re   to  b«  replaced;   permitted   the 
plaster  on   the  eaeond   floor   to  be  broken,   damaged  and   torn   out; 
p^naitted  part*  of   the  floors  on    (die  second,    talrd,    fourth,    fifth 
and  sixth  f  loo  re  of  the  building  to  be  damaged  by  haairy  true*ing 
across  the  same;   nlaoad  on  the  first  floor   certain  partitions  and 
concrete   floors  ever  wood   floors,   and   failed    to  remove   the  earn*  and 
rf*plfc«e   the  damaged   floors;   permitted    the  windows  on   several  of   ths 
floors  of  the  building  to  become  broken;   damaged  the  wails  and 
catlings  of  the  building  by  using   certain   coating  or  whitening  ma- 
terial;  permitted  the  tank  and  trestle  to   oleoma  ir.  bad  condition 
and  repair,   the  plumbing  to  bo  torn  out,   tike  stool*  and  wash 
basins  to  be  r«f  owed;   permitted  or  caused  the  el  est? i a  wiring  and 
fixtures  to  bo  torn  out  and  damage*;   permitted  the  freight  elevator 
to  be  damaged  by  overloading,    the  rear  door   to  be  damaged  and  certain 
brick  and  steel   platan  to  be  ra&o*e4.;   permitted   certain  metal  frames 
on   the  sixth  floor  to  be  date*  and   destroyed  by  aeld  kept  on  the 
wind©"  sills  on  the  seeond  floor  of   the  building;    that  nono  of  thee* 
damaged  parts  of  the  building  were  repaired  or  restored  ax  required 
by  the  lease. 

Defendant  pleaded  the  general  issue. 

The   evidence   shows   that  plaintiff  ia   the   owner  of   live  lease- 
hold, not  the  fee,   of  th«  premises;    that  ho  purchased   the   leasehold 
in  1923;    that  at,  that    time  the  AsjJTej&dsJtt  **rifct]  :r<my  occupied 

the  premises  under  a  lease  from  plaintiff  *  a  vendor,      fhe  building 
is   six  stories  high   and  immediately  adjoins  another  building  owned 
by  defendant.      The  two  buildings  were  used   In   conjunction  with  each 
ether   as  a   single  unit.      BaVe   ceased  bull   lag  was  not  rxv.      It  was 
apparently  about   aa  years  old.      It  was   50  by  100   feet   in   size. 
The  lease  orovided   it   should  be  used  to   conduct  a  printing  businees. 
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Upon   the  hearing  plaintiff   testified   as   tc   the   state  of 
repair  for    sow©  tiiae  before  and  at  the   ti»<*  of  the  turronder  of  ths 
premises  and  produced  the  testimony  oi    i  ktrioal  engitts   r,  Mr, 

Valeett,    a  general   contractor,   Kr.   Oriisp,    Ml  itoot,   :.r. 

keneeo,   «h©  gave  orldUnpO  in   detail   a«   to   tfe«   condition  oi'   ths 
bull Un&  with   refer  ©no*  to  r*?pair«  stnd   the  o*j©ur>t  of  otonoy  jifasssary 
in  order  to  put  *A«  building    in  a  condition  Which   ■  *jc©  it  do- 

air  able  for  another  tenant  for  business  ^urooses.     She  testimony  ©f 
the  general  contractor  wae  to   the   effect   that   ouch  repairs  wottlg 
cost  reasonably  I820&,    and   «■  we  understand    the  record,   defendant 
does  net  contend  that  if  it   le  in  fact  *tahl«   therefor,   these 
charge©  would  be  unreasonable.      #*pert©  a*ee   toots f  tod  for  $mi'm  >\- 
ant   to  the  off *«t  that  tooe  ©f  the  repairs  demanded  were  not  reason* 
able  er  necessary,   and  upon   stipulation  of  the  parties  the   trial 
court,  -with  the  parties  interested,   visited  the  premises  and  mad* 
an  inso action.      Big  opinion  as  to  the  condition  of  the  promises  ap- 
pears fro»  in©  finding  which  o&nttftt   cut  is  tiro   the  de&ando  of 
plaintiff. 

Defendant  does  net  eon  tend   thai   the  rotting  parts  of  the 
building  caused  by  acid  was  not  an   extraordinary  use  of  the  build- 
ing for  fhieh  defendant  is  liable  under  the  soeond  titan©*  of  the 
lease,  tut   it   says:      "as  tc    the  other  items  ©f  dt&aago,   that  is,   dasuagi 
to  the  floors  hy  reason  of  trucking,   dsgaogt  to  the  elevator©, 
plaster, partitions,   windows,   etc.,   the  erdia*r>-  -tsr  of  the 

wear   cannot  ho   established  without  reference   to   the  specific  use 
t©  whieH  the  property  *es  pat.      Therefore,   plaintiff  has  utterly 
fail?M   to   show  by  His    *vt"»ne©  that   the   condition  of  the  building 
wss  caused  hy  anyt.uin*  except  ordin<*ry  wear,     R  of 

fast   is  manifestly  against   ths  eei^nt   of   the   ertdenos.  *   In   its 
reply  brief  #efend<*nt  explains   taat   the   auth«rities  cited  hy 
plaintiff  mi&ht  he   ndwitted  without  doin*  any  injury   to   its  case. 
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and   that  it*   wntm*  u  >n   is,    **hf»t   in  or  is  not  ordinary  wear   can 
only  be  determined  by  a  r<ji>r«ao«   to  the  tihi»r«iotor  *nd   toad  it  ion  of 
tho  premises   and    the  aoroal  um   to  which   fell*  prw.i8*i  were   to  bo 
put."      If  wo  unleretand  the    contention   of  defendant,    it   is    that   it 
tut  neeeetary   in  order    that   plaintiff   recover   th  »t  oe   shew  the   con- 
dition of  the  prpadaea   at   tho  b<*#irr>ing  of   the  tcrur.   anil    the  renner 
of   th**  use  of   ■«**    luring   Ike   term,      ao    at    to   fan  :  i  trial 

ocurt  with  »  b^eie  of  eowpariftea  betwoea  tho  state  of  the  promt ots 
at  tho  inception  of  tho  tana  and  their  state  at  the  <*nr1  of  it,  &nd 
that  tho  amount  of  damages  could  not  bo  ascertained  le  the  &b»*»nco 
of  such  evidence;  in  oth»r  fords,  that  tho  burden  of  proof  in  this 
respect  was  oa  plaintiff. 

las  second  clause  of  the  lease  it  sag  expressly  agreed 
between   tho  partis*   that   defendant   '  ined   and  knew   the   condi- 

tion of   the  premises   and   that   it  hssd  rooeivod   the  aaiae   in  good  ord*  r 
and  repair,    e*oopt   as  otherwise  specified,   and  no   e-aeoptions,    it 
eeesss,   a  .-pear  upon  the  le.ise.      The  leasee  covenanted   that  it  yogld 
ktOP   the  premises  in  good  repair.     We  %ro  disposed  to  hold   that 
under  these  provisions  of  this  elans*  of   the  lease  it  was  sufficient 
for  plaintiff  to   eh©w   the  age  of  tho  on  tiding,   th*  uae  to   which   it 
waa  to  be  put,    wad   the   condition  in  *ai«h  it   p»o  returned.      The 
agreement   of   the  parties  was   sufficient  orige  f uc ig  to   she*   the 
aotual   condition  of   the   preiuieee    at    the  beginning  of   the   lease. 
flaintiff  aes..e.ed   the  burden   of   showing  what   repairs  were  necessary 
and  th&t    tiit:  neceeeity  waa  net   caused  by  ordinary  wear. 

he   canes  upon   which  defendant  reliee   <*r©  ^uite  distinguish- 
able (all  o      Ua        -a  to   the  stipulations  of   fcho  parties! -or   eoTonsjtss)) 
and  neat  of   them  us   to   the  poXtioulay  f  cts.      It  would   aerve  no   usofu 
»o  So   review   %  i  *s   »t  leagttt*      tho  tri?>r  of  defeats*) 

dooa  not   discuss    th?  question   of  ita  liability  as   to   separate  and 
particular  itesas«      The  record  as  atads  up  does  not    Li  sols  8*  which 
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lteaie   daisied  by  plaintiff  were  alio  wnioh  dienlle  the 

court.      The  finding  1*  general    and  lonvee  ub  wholly  in    the  dark   aa 
to   the  vlewe  of   th«   c^urt  011  particular  it««a.     x.o   i'indlnge  of  fact 
nor  proposition*  of  law  ware   submitted  by  defendant.      Eta   the  con- 
trary defendant  aeema  to  rely  wholly  on  th  ian 
of  proof  waa  upon  plaintiff  aa   to  each    iftd  every  it  est  to   uroduoe 
evidence  *e  to   the  actual  condition  of  the  praises  at  the  lion*  of 
the  extension  of  the  le*ae. 

Short  Its  evidence  In   the  record  .hove   the  -mga,   the 

location  of  the  buil, Un^,   the  nature  of   the  use  for   ahlftn  it  vaa 
aul  table,    and  ita   condition  in  detail   after  defend  ant' a  occupancy. 
The  ooYenaat  In   the  l*aee  recited  that  defendant  after  oxamin'stlsa 
received  the  p replace  *ia  sjo«d  order  and  repair,*     ffcofft  la  &lao 
proof  of  the  necessary  oisdi  reasonable  cost  of  restoring  the  pre%leoa 
to   that  condition,     V«  hold   th.ia  waa   euffielant  to    r-*iee  Issues   of 
fact   as   to  each   iteas.      .;/ef*nuant  was,   tl    geuxtfe,   net   obligated  to 
build  a  new  building  nor   to   erect  a  building  aaiiuahie  for  other  than 
business  purposes.      ..a  in  nearly  all   similar  eaaea,   the  issues  are 
r«aolved   Sjatc   r^ueationa  of  faot.     fea^an  v.   ulx.le.t^.   269   111,   Ay  p. 
111.     Tho  trial  Jud«je  ea*   the  witnesses*     &f   <&g  re  meant  ®f  the  pur- 
tiea  he  personally  examined  the  pre&issra,     Mia  finuinge  are  entitled 
in   this  court   to   the   &M*e  weight  as  the  verdict  of  a  Jury. 

S'hile  it   la  i*©t   peaalhle  to  review  the  cases  In  detail,    it 
susy  be  rejaarited  that  Oamnall  v.  l.rownetoln-i.ou.lB  Co..  t   m  Cal.  App. 
610,     261  Pac.    351,   i»  &  eaoe  wh«ro  more  nearly  than  any  other 
eited,    the   covenant  waa  ei»ilar  to  the  one  upon  t   ioh   this   suit   la 
baaed,     the  tenant  tn*re  waa  t&ani  to  be  obligated  to  aake  repairs 
auah  aa  were  proved  here.      In  Hart*  yf  Brother  a.   236  111,  App.   44, 
plaintiff  eued   the  tenant  for  mating  unauthorized  alteration*  In 
tha  building  and   i'mr  using   the  prer&inas   for  unauthorised  purposea. 
the  court   after  a  oercful   cone  iteration  of  all   the  eaaea  announced 
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thr   rule   followed  In    tftie   c*e»  oy  th»  triad    court   for    th*   »*tlmotion 

necessary 
tf  flaas?*g;#t,  n*ir,«»ly,    th*  reui»onabl«   coat  of  waking   thm/r»p«ttipi. 

The  ttlMfunt*  i«»ut»«  h*r«  »fr*»  l*»tt<Mi  of  f*.ct,  mmb   th« 

record  preittntftd  i»«  muet  r^nr '    fchftftt  tsffuee  a«  settled  >>y  tne 
finding  of  tM  court. 

ifor   the   r*. -re  one   Indicated   the  JudgKeft   in  affirmed. 

4TF1 

C*Coianor,   :-.    JF.,    and  Me -Surely,   VT. ,    con  our. 
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JOSEPH  ;    ..  A., 

Appellee, 
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^"'CHICaGO. 
lATIOEAJL    FIR'S   II 

OF  BkH'i  ,        ,UUYC?lW?t    *  ) 

Corporation,  f> 


UFt.    JUSTICE  MaTCHEST  SBLXVKRKD  TBB   01»I£IG1<  CJ?  IWS   COUHT. 

In   mi   action  upon  contract  on  a  fire  ln»ur«*uo*  policy  for 
alleged   iaatAfi  toy   fire   to  a    »toci*  of  merchandise,    fixtures,    etc., 
and  upon  trial  by  jury  there  *as  a  werdiet  for  plaintiff  Is   the  sua 
of  $1775.88.      The  court  required  a  remittitur  in  the   sum  of  .£576.88 
and  upon   entry  ©fit  overruled"   defendant  *s  motions  for   a  n?aw  trial 
and  in  arrest  and  entered*  judgment  in  favor  of  plaintiff  for  $2.8©$, 
to   rewerse  which  defendant  nroaeout<*s   this  appeal. 

The  policy  U3on  which  plaintiff   sued  was  issued  fcovecsber 
24,   1$: 50,   for  $3800  and   cowered  a  fruit   store  conducted  on  the 
premises  at  5<5S4f  trring  Park  boulevard,   Chicago.      8m  property 
*%s  dashed  by  firs  which  occurred  Deaemfeer  2,  1930.      *'h«  premium 
on  the  policy  was  paid   and  plaintiff  submitted  proofs  of  loos  within 
sixty  days  as  required  by  the   terns  of    tne   policy.      £sfcnda&t  resists 
pnyja^at  upon   ths  ground   that  plaintiff  was  sot   ths  unconditional 
owner  ©f  ths  property.      It  is  also  insisted   tnat  no twitaat an ding 
Hit  remittitur  required   ths  Wastages   arts   excessive.   It  is  earnestly 
contended   in  behalf  of  defendant   that  in  regard  to  both   the  liability 
and   the   amount  of  damages  allowed,   ths  war  diet  of  ths  jury  is  mani- 
festly against   the  wei&ht   of  the   evidence,    and    tnis  is,   we   thin*, 
the  controlling  question  to  be  decided   in   ths  case. 

On  ths  Issue  sf  ownership,   plaintiff  claimed  that  hs  pur- 
ohassd  the   stock  of  merchandise,   fixtures,   equipment,  business, 
etc.,   from  lepras'  J.  ?ranJUan4  Oetober  30,   1930,     -His  testimony  is 
to   the   effect    tfcftt  he  w*s  a  fruit  peddler    >rior  to    this  transaction 


, 
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and    that  he  aioo    conducted   *  fruit  etore   at   I*  >y«i<us 

for  eipht  yeare.      K«  »*y*  th*t  there  wae  nyt  m  (she    irving 

Park  etore  when  ha  bought  it,    "a  little  groceries  and  a  littl« 
fruit,  not  ffluch,"     ;i«  »»•/«  he  found  out  Dm  tatslssse  tm»  i'or  sola 

in  Seuth  Wetter   street,  wont  out  to  see  »r.    ftrankiand  and  wade  **  deal 

with  hi*;    that  I'rajikland  was  not  personally  to  «£«t  a  cent  for  the 

etore;    toe  nurchaae  price  was  to  bo  pai;i   to  his.  creditors,   sad1  on 

direct   examination  plain  tiff   testified  that  ho  ^aid  $$££  to   these 

•rod i tora  for   the  »terej    that  |90€  0-"   feh<    usaount  woe  paid   to  i»ag. 

£>pious?.a;    that  ether  or  editor*  of  krankland  wer*  paid   e&all   wounte, 

$4,  Mi   &&,  !*»•     So  saye  that  he  did  cot  got  a  bill  of  sale, 

but  he  produced  a  receipt  from  ^pieusrsa,  dated  i«  or  caber  la,  19 Sw, 

which  acknowledged  payweni  of  |S0®»   ao  the  writing  says,    "in  paysieftfc 

•f  Hr.  £.   FrasKland  stars,"     Another  receipt  from  <?pieu*sa  dated 

kowember  il,  1950,   for  $8S,   i»  in  evidence. 

Plaintiff  aloo   cays  that   after  purchasing,  this  store  ue  left 

bio  dorks  in  eharge  of  hie  other  store  at  5730  fen  worth  «av«**u»  for 

a  couple  of  days,    then  closed  that  store,  aoved  his  fixture* v  gre~ 

eeriee  and  fr.iit  from  Wentworth  avoiiu©  to   the  Irving  Park  atore. 

fhe  business  at  the  Irving  Park  store  waa  conducted  under  th«  nmu* 

•f  Blue  (ieese  Wrult  »*»rket.     Plaintiff  **l*s  testified  that  he  closed 

the  deal  with  ffronkland  October  80th  at  the  store;    u*at  at  called  up 

all  the  creditors;   that  at  that  tiae  he  had  a  liet  of  the  creditors 

up 
which,  however,  was  burned/in   the  fire.     Creditors,  ether  taaa 

Spleussa,  he   saye,  were  Frank  fceVeogh,  isrown  Candy  company  and  ->ow- 

»%n  dairy.     Me  saye  he  took  receipts  fJrea  the  other  crsilters  and 

hung  then  en  the  file;    that  theeo  too     were  burned  up  in  the  fire. 

In  addition  to  the  creditors,  plaintiff  cays,  iff.  haiaondi, 

a  lawyer,    wd  Solratere  Mcoeia  wore  prea*>nt  when   the  deal  wao 

closed,     Plaintiff  saye  he  had  known  Mr.  Nicosia  frcw  April  19, 

195C.     He  eras  «it   that   ti»e  very  rmsh   interested  in  kiss  Xhereaa 


f- 


■ 
■ 

■ 


i-icaaia,  daughter  of  «,   but  said  he  did  not   reaieKiber  whether 

he   ever  discussed    Um  purchase  of  the   store     tth   th-     father  and   the 
daughter.      Zh«   court   sustained   an  objection   to   the  question  as  to 
whether  he  frequently   vieited   at    their  aome.      It  appears,   however, 
froc<   otaer  evidence   that   this  »a»   the   ease,      Plaintiff   nay*  that  he 
did  not   know   that   a  hill   ui    2 ale   wee   executed  by  Frankland    conveying 
the   store  to  Iheresa  J^iooaia. 

Plaintiff  says  that  J?rr*nklund  was  present  when  the  leal  was 
closed  am!  was  represented  by  at.vsrney  Magi  Iiai««orid  I ,  ah©  wag  alee 
present;  that  Nicosia  eaec  over  with  the  landlord,  Juocio;  that 
iTankland  orally  agreed  not  to  go  into  business  anywhere  around  the 
etcre.  Plaintiff  explains  the  presence  of  Jfcfccasia  by  the  fact,  as 
he  says,  that  he  was  "supposed  to  be  my  intended  f at*,  er- in-law,  and 
he   case  over," 

As  against   this  evidence  Jf'ranJkland,   the  owner  who   conveyed 
the  property,   testifies    that  he  sold  tne  store  to  Xhereaa  Nicosia; 
that  he  did  not  know  plaintiff  at  all   at  that   tiree;    that  he   talked 
About   the  a.atter  only  with  Shore ea  and  her  attorney.      K«  is   corrobo- 
rated by  a  bill   of   sale  in  evi.lenoe  which  he  identified   as  the  one 
he  executed  on  that   date  conveying  the  business  to  Theresa  Nicosia. 
fh«  writing  is  under  seal  and   appears  to  have  bean  acknowledged  by 
the  grantor  before  hiagl  haiaondi,  a  notary  public.      An  affidavit 
of  Jftrankland,  which  the   evidence   tends  to   show  was   executed  and  de- 
livered  at   the  saase   time,    Is   to   the   effect   that   all   hills  were  paid 
and   that   the  affidavit  was  made  for  the  purpose  of  inducing   Teresa 
Nicosia  to  purchase  the   store.      This  docuraent   also  aopears  to  have 
been  executed  before  the   same  notary  public  at   the   sane   tiae. 

j'rantland   aays   that  trhm   the  deal  was   closed  Nicosia  was 
th«re  but  his  daa^tejr  was  not;    that  he  did  not   see  plaint  iff  bat 
would  not  say  positively  that  he  was  not  there.     Plaintiff,   the 
witness  said,  did  not  pay  the  creditors.      That  was  all  handled  by 
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the  attorney   for   the  Vuyer.      "231*  ^itneaa  did  not  get    nay    .oney. 
Hia  ore*! tore  were  all  there.     >?e  owed  that*  In  the  abrogate  $1450 , 
and  he  gave  a  llet  of  theae  oredltora  to  jtai&onii. 

Selvatore  Nicosia  testified   that  he  bought    the   Rtore   for 
hie  dau^t^r  Thereea;    that  he   employed   ir>  her   behalf   the  lawyer, 
Reimondi;    that  he  received  the  hill   el  *al«t  lor  hor  and  paid  in  each 
$B»8,   of  -hich  amount  hi*     tu    -ter  Thereea  fur^iafced   }300.   aieoaia 
eaid  he  raide  olaintiff  the  ^^nager  of  fche  bueineae  end   that  he  fig- 
ured  -,n  paying  Mrs  <%  oostraiaoion  out  had  not   same    io    May   ^reement 
wlt^j  hta;    th»i   Spiouaan  was  there   and   the   attorney  paid  hin  «>46  on 
hie  hill,   Inking  a  receipt;    that  ^piouaaa  then  had   P3O0  xaore  coming 
and  that  hbout  a  week  thereafter  he,   (Mcoaia)   gave  plaintiff  that 
auat  *nd  directed  him  to  make  parent   to     pica's*,  which  he  truated 
hia  to  do.     Neither  Eicoaia  nor  hia  daughter  h&d  ever  run  a  store. 
Eh*  was  a  el*rk  in  a  store  in  Oak  i'ark  and  her  father  a  painter. 
Sieoeia  saya  that  between  October  30th  and  Cectasber   2nd  he  ^ave 
nlalntlff  HOO  with  whids    to  buy  goods  for  the  store,     it  also  appears 
that  a  eon  of  IHcoala  worked   for  plaintiff  at  hie  fentwexth  avenue 
atore. 

Anthony  B,   luccio,    ths  landlord,   testified   that  he  nrvmr 

rented  the  atere  to  plaintiff;    that  aft«sr   the  ssale  he  rented  the 

">lece  to  Thereea  and   that  her  father  paid   the  rent,      fae  laaee  waa 

verbal.     He   aaya  that  plaintiff  never  paid  any  rent;    that  he  waa 

but 
present  October  3Gth/dld  not   recall   that  plaintiff  waa   taere,   and 

that  he  gave  recelpta  for   the  rent  «hen  it  waa  oollectad.     ^e   aaw 
plaintiff  in   the   store   after  Jkoveabor  lat.      Ke  waa  very  fntudly 
to   the  Bieealn  family;   Thereea  l.iocaia  waa  a  gadohild  of  hit  wife, 

Biagi  Hai--ondi,   a  lawyer,   testified  that  he  Knew  all  the 
oartiea  ani  net  plaintiff  first  »»t  the  heme  of  Jt.icoaia;    that  he 
represented  Ther*sa  l.icoela  in  the  puxeuaee  ©i    the   store;    that   the 
creditors  preeented  their  billa  and  were  paid;    that  plaintiff  waa 
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there  but  did  not   say  anyt   lng.     ftalmondi    teatified   that  he  draw 
up   ■  bill   of  sale   smd  itn   affidavit,    and  hs    o reduced    the   some  at 
the   trial;    that  ho   talked   with  plaint iff   and    teld  Aim  that   th« 
title  van  being  taken   in    the  nono  ©f  Xheresa,    *whoae  coney  It   ac- 
tually was."     E*j   said  ho   paid  all    the   oreditore  except   ■yiemftfta 
October  30th;    that  plaintiff  paid  hi*  no  money  and  ho     *,ave  plaintiff 
no  weney;    that  ho,  witneea,    tcld   ^oicuaza,   who  was  hii  friend,    that 
ho  wcul4   pay  his  later   at  hie  place  of  LuHiness.     Later,   he  under* 
atood,   Nieoeia  was  to  pay  ftpieusaa.      ihe  witness  vat  paid  a  fee  by 
kisa  Kicosii  end  waa  of  course   frienily  to  hwr.     At  the  tiise  the 
deal  was  node  Miss  Kieosia  oaid    135  to  JFrankland,  which  «.t  turned 
over  by  Trankland  to   the  witness  at  the   tiae   the  deal  was  eloeed. 

It  appear*  fr©»  the  cross  examinations  of  plaintiff  and  kiss 
Sleesla  that   they  were  on  very  friendly  terms,   although  eht  denies 
the  engtt-easent  to  marry,  which  he  asserts.      Plaintiff  eaye  he  had 
been  visiting  at  the  Meosia  noma  every  evening  almost   einee  the 
firet.   tine  he  went  out  there,   about  i*ay  24 ,   195c  ;    that  he  told  her 
he  waa  going  to  buy  the   etore  about  three  weeka  before  he  did  ae; 
that  ahe  told  her  father,  who  later  asked  him,   and  plaintiff  re- 
plied  "Tea"  because  he  had  been  held  up   on   the  aouth   wide  about 
three  tiaee   in  a  month  and  figured  he  wanted  to  jaove  to   the  &orth 
side.        He  says  that  he  had  even  bought  a  ring  and  wrist  watch 
about   three  aontha  before  he  purchased  the   otore;    that  he  did  not 
heve  a  (juarrel  with  Theresa  or  her  father  before  he  bought  th*  store 
but   di*  have  ene  Thanksgiving  day  afterward.      Ihe  witnesses  who  knew 
MMM    to   agref  that   the  Tiaits  of  plaintiff   to   the  Meoeia  nam*  ended 
:t   that   tir.e.      It   is  certain  that  almost  Immediately  thereafter 
i    %s  plaintiff,    each   took  out   in    their   respective 
neaeo  fire   insurance   on   this   store. 

*•  think  an  overwhelming  preponderance  of  the  evidence 
indicates  that   tne   etore  was  purchased  in   the  name  of  Vhereea,    and 
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that   it  *!%«   th«    la  01  tier,   of  fell    tfc«  tmrties  that   eh*   •fcfrttld   bt 
the  owner,     the  testimony  of  the  landlord,   the  ovnvr  **©   eeld ,    laa 
attorney  who  looked   aft*r   the  matter,   as  well   as  the  teetimeny  of 
Kieoela  and  hi*  daughter  are  to    that   effect.      kM  *&nin*t  1 
f&ete  ;u.d  «lr«u*et  «»••■.  the  slightly  corroborate  t-etifcony  of 
plaintiff  carrot  prevail.      Kht   »vi««M«.   «**  course,   does  indicate 
that   the  property  he  moved  fro*  hie  etore  on  w«ntworth  avenue  to 
thie  new  etore  belonged  exclusively  to  Hla,  «*  it  there  T<as  evi- 
dence in   the  record  fan  efeMfc  we  could  determine  the  indemnity 
due  to  his  under  the  policy  on  account  of  thia  property,  we  »0ttl4 
not  tottitfttt   to  srtU  thai,  he  was  tmtiUeA  to  Jtt«g»   :  I   fcr  that 
amount.     There  is  no  such  evidence  in  the  record,   and   for  the 
reason   that   the  verdict  of  the  jury  and   the  Judgment   wtm«  &r» 
against  the  raanlfeet  preponderance  of  the  evidence,   the  judgment 
will  be  reversed  and  fetae  clause  r«B  t-'o-'    i  or  another  trial, 
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in  an  action  of  replevin  begun  April  14   1933,  by  Lukls 
against  i>rj*iee  and   the  Cicero  at  ate  Bank  to  recover  a  Kupiftobile   sedan 
eight- cylinder  automobile  of  the  alleged  value  of  ?10GQ,   on  May  2, 
1932,   the  sheriff  returned  the  writ  *Ko  Property  found.**     Plaintiff 
thereupon  filed  a  declaration  ca«t&;nin«$  count*  both   in  replevin  and 
in  trover.     Defendants  entered  their  appearance  htiA   filed  pleas.    An 
alias  replevin  writ  issued   January  31,   1933,  which  was  returned  by 
the  sheriff,   that  he  had   taken  possession  of  the  auto  -otile  on 
January  31st,   hut    that   defendant  Drake  having  httttw;  giv*B  a  forth- 
coming bona    for  #1Q00  according  to   the  provisions  of  the   statute, 
he,   the  sneriff ,   released  the  possession  of  the  property  to  defendant* 

February  3,   1933,   Coccoran   filed  an  intervening  petition  al- 
leging that  he  was  the  owner  of  the  property  throttfih  purchase  for  a 
valuable  consideration  from  defendant   Prake  July  19,   1932,  without 
knowiedfes  of  any  Infirmities  in   the  title;    that  tee   eute  otile  ^as 
unlawfully  taken  from  his  possession   January    "1,   1933,  bv   the 
sheriff.      Plaintiff  filed  additional   counts,      The   cause  was  put  at 
issue  and  the  evidence  heard  by  the  Jury.     At  the  oloe©  of  all   the 
evidence  the  court   instructed   the  Jury   to   find  &Cf*ndaut  wicero  Stake- 
Bank  not  rtllty.     Th«  aotlon  by  defendant  Drake  for  a  finding  ef  net 


. 
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guilty  was  refused,   sn  jury  returned  a  verdict  to  the  eff*4t 

that  Drake  wan  feaiXty  sad    t-L-    right    of  possession  of  the  ~y 

was  i»  plaintiff  and   aaeessed   data  age  a  for   tho   detention  of  t&S 
property  at  |l#QOO«     Motions  for  a  new  trial  and   in   arrest  wars  over 
ruled  and  judgment  was  entered  on   the  verdlst  finding  the  ritht  af 
property   in  plai        ■    ,   assessing-  plaintiff's   lams  for  an  anlaar- 

ful  detention  df  the  property  «*t  $1,00$  with  oaste,  ani  fin-Una 
that  plaintiff  have  and  retain  Ins  ©rafarly  raj levins©'  and  that 
execution  iseue,     This  appeal  by  Drafca  and  Coraaran  followed. 

it  is  argued  in    in®  fir  at  pl*ce  Waal    the  senrt   «*rred  in 
refusing  to  grant   the  action  to  diract  a  verdict  for   defendants  at 
ttos  close  ©f  all  tiu   evidence;    that   at  aoat  plaintiff  was*  entitled 
undar   the  evidence  only   to  a  Judgment  can-lit  icnedl  upon  Li  a  paying 
the  amount  of  tha  indebtedness  actually  da a   to  dafen J&nta;    that   tha 
court  arrad  in   the  giving  and  refusing  of  instructions  and  in  its 
ruling     in  r a© living  and  excluding  evidence.      Jha  points  cJie  neces- 
aary  a  brief  review  ©i"   thfe  facta   established  by  tha  evidence. 

it  appears  that  Juokia  it  a  Lithuanian  unskilled  in  the  una 
©f  tha  English  language,  snd  with  hia  «ife  lived  at  4631  Harrison 
atraat;  the  wife  waa  alao  quit©  illiterate,  and  it  appear a  that  she 
signed  her  name  toy  naming  her  mark,  hukie  and  his  wife,  theratefa-ra 
had  dealing*  with  the  Cicero  Stat©  bank,  of  vhiflh  Drafts  w«i  assist- 
ant cashier.  Drake  appears  to  have  been  mail  known  to  Lr.  and  Urt. 
Lukia  and  w&c  apparently  trusted  by  them. 

April  3,  19  31,    plaintiff  and  hi*;  wlf*  purchased  x'rom  tha 
liaisskaa  motors  tha  autoc.  iile  whica  is  tha   subject  matter  of  this 
controversy.      Xhe  price  of  tne  oar   with  aco-scories  was  §2047.35. 
Plaintiff  was,  however,   credited  for   an  old  automobile  as  cash   ia 
tha  amount   of  1797.35,   leaving  a  salanee  of  $1250,   for  -which  ha 
gave  no  tea,   two  for  $93.15  each,  ©na  fox  #493.1$,   and  13  for    H>9 
aaoh.     At   the  ti«a  of   thia  purehaee  the  vendors  fc*v*  t©  plaint li 
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end  hie  wife  a  conditional    omle«  contract  ^hich  provided   that  until 
the  automobile  va.8   cai'I   for  In   full    the   title   should    I  'n   the 

ven^ore.     At  th<*  same  tlttf  the  ftutoKobila  w»«  flallyarad   to   fth*i  pur- 
-T8.      ?h*   tale*  contrast  an--1    t    i  note*  were  taai  iy  asslgjMMl 

-.»  v<n-?ee«  to   thft  ksrcsu.tile  !>ieoount  Corporation. 

Th*  ?er*  stes  tc  have  «i*de  payments  which  matured 

prior  to  Borah,  1932,   and  wee  warm  mad*   I 

March  2,  1<?3<\  pi  mint  Iff  and  fell    ;ife  (vhn   is  nor  doeoaood)   borrowed 
',"'  '     fro*  Drake.      They   fextteut  nd    deiivftr  ■'  Ik;   at    that   tint  ft 

note  far   Kbat  saaouni   due   three  days  |   t#f  droarii      I    l    root  at 

seven  per  cert.     They  also  oxoeuttd  and  delivered  a  hill  of  -ale  con- 
veying to  Drake  the  automobile  as  security   for  th#  aoto,  aa 
further  security  delivered  the  physical  possess  iofl  cf  tike               i  iia 
to  his;. 

K-aroh  9 ,   19  $S,   defendant  i3r&&e,   in   behalf  of   plaintiff, 
p«id  t©   the  Mercantile  Uiecount  Corporation  163.49  for   at*  installment 
falling  due  March  4,   1    18.  rch  8$,   1'-"  ' .    Ut s&i   took  an  aa'-i,  ■:■■•  *nt 

of  the  contract  and  netee  hsld  by  the  Sieoount  oo.mpai..  ,        ying  there- 
for 1317.63  (the  full   amount   thereafter   to  fceeos      Itt*  with  ktreit 
to   that    'ate).     Ihe  taotiMosy  ©f  Drake  is  te   the   otffeot   tfai         i   took 
this  assignment   and  paid  for  it  only  after  the  Discount   company 
threatened  to  foreoloao  on  its  contract,   as  by  the  terms  of  the   con- 
tract  it  sight   do  in  case  it  felt   insecure  cr  uns-afe.      E&orti  is   scat 
evidence  t©   the   c&r.trary,  but   it   i«  undisputed   that   on  Sarah  25, 
1932,    defendant      ^id   pay   t«&t  amount   for   an   s>*si  at   Of   the   contract 

.'lainliff's   tootlKony   is    fce   ths  t   that  on   the  4th  or  5th 

of  Kerch,   19  52,  he   paid  to   defendant   $4<  iled  by  defendant 

i«  payment  of  the  inetclliaent  ©f   '363.49.      Plaintiff  el  so  oroducSd 
(as   «©rrot oration)   as  undated  roc*i;>t  for  |4(    I    '  iod  by  dofoi  ia»1   to 
plaintiff  »e  wife.     The  receipt  is  marked,   "Rent11   snd  is  signed  in   th* 
sane  of  Cicero  State  hank,  not  In  that  of  the  defendant     personally. 
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Defendant's  testimony   la   to    the  effect   that   this  receipt  *»»  jjlvisn  to 
J&re.  i-ukie  in  an   entirely  different   tr  reaction. 

*©reh  24,    19 33 1  d*J>a  *r.t  wrote  plaintiff  in    substance    that 
if  mi  did  not   call  within  five  days  sod   take  car®  of  his  note  for 

,    also   the  423.4v   payment,   plus  interest  paid    to    the  iinwnce 
company,    "hi a   oar  would  be  sold  *uid  the  money  derived  from  the   sale 
used  to  p&y  the  indebtedness, "     i  lain  tiff  testified   that  the  morn* 
ing  following  the  receipt  of   tuia  letter  hi  went  to   see  defendant 
at   the  ban*,    taking  with  alia  the  check  of  hie  attorney,  Mr.   dher* 
win,    for  13554;    that  he  gave   iua   one  ex  te    defendant  &r«jc«,    easing  in 
substance  that  he  wished  to  get  his  oar;    that  defendant  told  his*  to 
come  the  next  Monday;    tftust  when  he  went  en  Monday  defendant  said  he 
wanted  cash;    that  Eareh  30th  plaintiff  got  a  cashier's  check  for 
ItM  at  another  bank  and  tendered  it  to  defendant,   and  that  defend- 
ant  told  'Urn,    "You  can't  K*t   the  car,  you  pay  #5w,;."     Plaintiff 
also  testified  that  in  June  or  July,   1932,  he  paid  to  defendant 
$317.63,  with  whio.'i  to  pay  the  balance  due  on  account  of  the  Mer- 
cantile Discount  company;    that   this  was  not  paid  in  cash  but  taken 
out  of  the  proceeds  of  the  mortgage  negotiated  on  hie  property  for 
j&SQQU     Defendant  denied   this  and   ^ff-sred   checks,  not*s,   ate,   tend* 
lng   to   show  that   the  mortgage  in  question  was  in  fast  made  in  1931 
and  not  in   1933,   and  that  the  proceeds  of  the  loan  were  used  far 
other  purposes  in  1931.     This  evidence  was  erroneously  excluded. 

the  evidence  above  recited  shows  tnat  there  were  issues  of 
fact  which  it  was  neoesaary  be  submitted   to  a  Jury.     A  motion  was 
made  at  the  cloae  of  all   the  evidence  in  behalf  of  defendant  Drake 
that  the  jury  be  instructed  "to  find  the  issues  for  defendant  and  to 
find  the  title  to  and  right  to  possession  of  the  aui  mobile  in  de- 
fendant Drake,*        there  was  a  similar  motion  made  in  behalf  of 
defendant  Corcoran,     fcoth  motions  were  denied.     Ihere  was  no  motion, 
however,  by  either  of  the  defendants   that   the  Jury  be   instructed   to 
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find  for   uian  Ml  to  any  particular  count,    and  the  question  &*  to 
whether   such  a  motion  aft  to   any  particular  count   should  hi  ve  be«n 
granted,   Is  not   presented   to   as.      it   io  urged   that   the  general   In* 
rtructio/i   to  find  for  defendant     should  have  been  given,   aai  it  is 
contended  on  tne  autnority  of  IftgtftOMI  trust  Co.  V.   Chioaitfl  ays.  q».f 
318  111.    t$£«   that  toil  court   should  reverse  with  a  finding  of 
faoti,   ooeauso  as  a  matter  of  law  plaintiff  failed  to  produce  evi- 
dence tend. Liu;   to   show  a  cause  of  action.     *e  cannot   etay  »e  a  taatter 
of  law  that  there  was  no  evi donee  in  the  record  fro»  which  the  jury 
could  return  a  vardiet  in  favor  of  plaintiff.     ?he  sma   m&  sub*  tone* 
of  the  evidence  offered  in  plaintiff's  behalf  was  that;  h»  had  pur- 
chased  this  awt©=»>©bile  and  then  had  pledged  it   to  Aotfeadaat  Tor  itoney 
advanced;    that  he  offered  to  pay  the  debt;    that  defendant  refused  to 
accept  payment  and   that  he  wao  therefore  entitled  to  floeR^eeion  of 
the  automobile.     Wo  do  not  assume  to  p&B?  Upon  the  weight  of  this 
evidence  further  thai*  to  say  that  there  *a«  some  evidence  upon  ^hlch 
plaintiff  wae  entitled  to  have  his  case  go    to   the  jury  un  1  *r    •.he  law 
as  it  has  been  declared  in  this  State.     X-ibbv,.  MsEelll   ■%  klbby  v^. 
Cock.   £33  111,    8ud.      ?his  would  be  true  although  it  Eirfit  be  the  duty 
of  the  trial   court  to   set  aside  ft  verdict   for  plaintiff. 

Defendant  further  contends  that   the  general   lnet ruction  in 
his  favor  should  have  been  given  because,    aa  he  says,   plaintiff  in 
ooth  counts  and  in   the  additional   counts  of  hie  declaration  alleged 
that  he  w»e  the  o*ner  of  the  automobile,   and  defendant  pleaded   that 
ho  and  not  the  plaintiff  was   the  o^«r,    to  whlefe  plaintiff  replied 
that   the  property  was  in  plaintiff  and  not   la  defendant.      Defendant 
says  that   there  wae   a  total  failure  of  proof  of  this   allegation  of 
ownership;    that  the  foot  plaintiff  had  made   eoao  pay9>*mts  on  his  con- 
tract of  purehaee  did  not  vest  hies  with  title  to  the  autowobile   con- 
trary to   the   teraa  of  his  contract,  and  t&at  plaintiff   therefore 
failed  to  prov**  ths  case  as  stated  in  his  declaration. 
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thiol  the  ♦♦vi  :eicc  offered  in  behalf  of  plaintiff  *« 
above  recite  rsn   sufficient   in   this  ret*   *-ct.      The   eae«i  prisi&rily 
was  not  one  which  eonoer«',*3   the   title  or  the  kind  of   title,    tut 
particularly  the  right  of  peeseseion.     Del  endant  cites  Jb  r  an  «,  tetter 
q-Qto.r  Qq.  v.   till?  art-cry.   14*    IU.   ajjp.    481,  vhere  it  was  heia   that 
a  tender  who   conveyed  to   the  vendee  by  a  conditional   contract  had 
a  title  sufficient    to  2.%lntain  replevin,    and  Wshrcr  v.   C'Connpr,. 
204  111.  App,    SSO,  where  it  was  hel  i   th*t  whec   each  vendor  sued  in 
trover  <3ef  sn.-l&nt  wee  not   entitled  to  offset  previous  poy&enta  mUUu 
As   the  provisions  of  the  contract  were  apparently  aataal,  we  think 
these  cases  isuet  ba   construed  as  favorable  to  the   theory  of  plain- 
tiff rather   than   that  of  defendant.     Defendant  cites  >sdsr  v.   ~  in- 
land Casualty  Co. .   316  111.   562,   to  the  point   that   tuere  was  a  lotal 
failure  to  prove  the  ease  as   stated  in  the  declaration.      Ktutt  was  a 
suit  ©n  on  insurance  policy  and  is  easily  distinguishable  ttx»  thie 
case. 

The  contention  of  defendant   that   the   court  excluded  evidence 
which   sheull  have  been  admitted  in  hia  b«half  ia  ouch  sore  persua- 
sive.     \m  already  otated,  plaintiff  testified   that  in  June  or  July, 
1932,  he  paid  to  defendant  4317.63  with  w*iiah  to  p^  the  balance 
due  en  the  account  of  the  mercantile  ^iaooiurt  eo^.piJttrj ;    that   this 
payment  was  not  &nde  in   cash  but  was   taken  out  of   the   proceede  ci   a 
mortgage  negotiated  on  his  property  for  the  suia  of  £15uv.      defendant 
denied  this  evidence  and  offered  enecae,   etc.,   tending  to   shew 
that    the  (mortgage   lean  was  in  fact  aade  in  1931  and  not  ifi  193U, 
and  that  the  proceeds  were  used  for  oth*r  and  different  purposes. 
v.'e  hold   that   the  court  erred  in  excluding  this  evidence  end  that 
it  was  error  for  efeieb  the  judgment  must  be  reversed. 

The  veriict  of  the  jury  indicates  a  oi sun d er standing  ©f 
the   iceaee,    -rieing  largely,   *e  think,   because  the   case  was   tried 
on   two  different   theories  whiei.  were  entirely  inconsistent  *ith 
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eaoh  other.      Seme  9t  the  count*  declared  In   replevin   for   the  gecde, 
others  in  trover  for   the  conversion  of  the   same  goods.     Manifestly, 
plaintiff  eculd  not  recover  the  specific  goods  and  at  the  same  time 
recover  the  full  value  for  the   conversion  of  the  stuns  goods,     the 
form  of  the  verdict  and  the  Judgment  entered   thereon  is  in  replevin, 
but,   apparently,    the  jury  considered  the  case  as  one  in  trover  and 
the  brief  of  plaintiff  undertakes  to  support   the  judgment  entered 
upon  the  theory  that  su«h  is  the  nature  of  the  oause  of  action  which 
was  tried,     the  net  result  ie  that  plaintiff  obtained  a  finding  that 
the  property  belonged  ts  him  and  a  Jud^ent   thereon  for  the  return 
of  it  with  ^«6aget  for  detection  of  an  amount  equal  to   the  full 
value  of  the  goods  as  alleged  in  his  affidavit  beginning  the  suit. 
At   the  es&e  tirae,   the  court  excluded  important  evidence  already 
noticed  tending  to  show  that  plaintiff  had  never  in  fact  paid  the 
purchase  price  of  the  automobile  and  was  indebted  to  Drake  for  it. 
Plaintiff  recovered  a  judgment  for  the  return  of  his  automobile  irith 
the  right  of  aotion  on  a  bond  in  the  sum  of  yiooo  in  case  it  was  not 
returned,  was  allowed  to  go  free  of  his  debt  for  the  purchase  price 
of  the  automobile,   and  in  addition  obtained  a  personal  judgment  in 
hie  favor  for  #1000,     ftueh  a  judgment  cannot,  of  course,   be  allowed 
to  etand. 

Plaintiff  re<ju««ted  the  oourt  in    this   case  of  sixapls  issues 
to  give  38  instructions,   all  of  which  were  given,  fuite  sufficient 
to  put  the  jury  in  a  state  of  invincible  Ignorance  so  far  as  the 
law  applicable  to  the  subject  was  concerned.      This  practice  has  been 
often  disapproved  by  courts  of  review  of  this  State.     Adams  vtt   Smith. 
5«  111.   417;   foods  v.,  C.    b.    ft*.   Ry  B.    Co..   306  111.    217;  WiU&ertoa 
v.    3awplo.    39   111.    App.    60;   Daubach  v.   Prajte  ,ila,tel  Cpr. .    243  ill.   App. 
2»8*.  aom  rpweki  v.  £c»ton  Store.   265  HI.   App.    88,      the  attorneys  for 
plaintiff  apologise  for  thia  large  number  of  instructions  and  say 
they  will  net  request   thia  court  to  review  them.     We  accept  the 
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offer. 

This  oaa»  it  a  simple  on*  en  the  Ian*  s*nd   the  facte  anrf   should 
be  disposed  ex'  without  difficulty.     Plaintiff  under  the  at&tute  is 
entitled  to  a  ,Jud,Ki««t  for   the  return  of  hie  good*  conditioned  upon 
hie  paying  the  amount  4ue  defendant.      See  section  82  of  the  Bepievin 
act   (Cehlll's   111.   Her.    State.    1833,    ch»p.   119,   p«jr.    S3).      Posit?  fj> 
ff,*«e. „ C«:^lUE£aiS J&jl  JL^JfcjJfe »    361   111.    App.    436,    do?8  not   sustain 
the   contention   of  plaintiff   that  the   ntatute  le  not   applicable  to 
the  f-*cte  of  thia  case.     On  the  contrary,   the  facts  there  are  ex* 
actly  the  reverse  of  thoee  w&icu  here  appear, 

For  the  reasons  indloAtfie   the  $tt&$»«Kt  is  reversed  and.  the 
cause  r  ess  ended  to  the  trial  court. 

JtSVgft&RD  A&D  RtfliAfcBSD. 

O'Connor,  P.    J.,  a&d  McSurtly,  J. ,   concur. 
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5&.    JUiiTICa  MAlCaSfT   DiSLlV.u.O   XfflS   0?I£10a   0* 

.is  appeal    is  "by  g#j  |    fro-xa  a  Ju        9)  t    In    tit*  mm  ef 

$530   «nt  the  verdict   of  a  ,jur  -   dtr«et#*  by  th«»  court  on 

stotiet*   ol*  plaintiff  at   the   close  of  nil    fchi   «Ti>;     -  ,       to*  action 
•wae  baaed  upon   an  auci*«>-it»:    '?Oiith  benefit   iHauN  attached  t©  an 
industrial  life  insurance  policy  for   |9  ©   l«ea*4l  to  AngsUBt  Rsetke, 
husband  of  plaintiff,  Fgfemafy  15,  1932.      Sfelfi  rclloy  v**  £&y*hl* 
to  the  executor  or  ad-Uri$?trator  of  tb»*  injured,  unleea  pmp&imt 
should  be  Ba&e  unrter  the  provisions  ©f  the   eucceetf:  -oh. 

Thie  -*r«£raph  ^--a.©  to    I  tt  the    c  Bight  sssfca  wrty 

p*yrt*Bt  ar  grant  any  eenforf  el  ture  »rivl  revised   for   to  the 

insured,  husbtrd  or  sift,   or  ory  relative  by  blood  or  connection  by 
TOftrriAfi«»  of  the  Insured,  or   to  gay  tt&tr  pardon  &$$ earing  tc  the 
ceffipany  to  be  equitably  entitled   to  tho   eat*  by  reason  of  having 
incurred  expanse  oi    b«  alf  of  the  injured,   or  ft>r  his   tr  h*r  burial, 
end  furtner   that  the  production  of  a  receipt  signed  »y  either  of 
eald  pereone,  or  other  proof  of  I  neat  or  ^rant  of  euoh  privl- 

lege  to  either  of  thess,   should  fee.  conclusive  evidence  th«t   all   alei*s 
under  the  policy  had  been   satisfied. 

The  claus*  of  the   rpilcy  on  ttiieft  tale  Suit  1p  brought  pro- 
Tided  tb«t  uoon  receipt  of  due  proof  that  the  Injured,   eft*r  attain- 
ing the  age  of  fifteen  and  prior  to   the  age  of  seventy,  bed  sus- 
tained,  after  the  date  of  the  policy  "bodily  injuries,   solely   through 
external,   violent  and  accidents*  m*sns,    resulting,   directly  and   inde- 
pendently of  all  ether  «aui#i,   in   the  deatii  of   the  insured  within 


. 


i 

■ 

■ 

■ 


ninety  d«ye  fron   the   Ant«  of   won  bodily  injuries  walla    th.it   i'o.iicy 
ia  in  force,   •••    in*  vo.«,pan>   will  pay  in  addition  to   any  Other   sums 
due  unior  tnie  P*l£«y  and  subject   to   the  provisions  of   this  lo:ioy 
an  Accidental   Death  leaaflt   ecjual    to   the   face   oaount   of  insurance 
then  payable  at   deata, " 

The  proof  showed   that  Minuet  «'>adtk«  died  January  80,  1933, 
while  the  policy  w*e  In  force.     I'laintiff ,  ^t<&  widow,   furbished 
proof*  of  death  to  the  defendant  company,   alec  produced  tht  proper 
receipts  showing  tho  tirowiUtui-t  by  her  of  1433. d5  in  concoction 
with  the  funeral  services  of  her  deceased  husband,      She  thereafter 
received  frc«n   the  defendant  eofepafcy  a  check  for  $499.34  in  payment 
of  the  liability  of  defendant  under  the  life  insurance  orovisiens 
•f  the  policy.     Her  testimony  is  t©  the  effect  that  wheti  she  in- 
quired aa   to   the  accident  benefit  she  was  told  by  the  agent  of  de- 
fendant costpaxy,    •Well,  you  get   Umt  at  toon  at  the   trial   ia  over, 
¥©u  will  aewe   to  wait  until   the  end  of  the  trial."     i'he  trial  refer- 
red to  was  apparently  ef  a  cause  pending  in  the  Criminal  eourt  of 
Cook  county,   wherein  one  Taylor  was  indicted  upon   t-ue  eSisurg*  of 
murdering  ©lain tiff '  s  husband,      September  2d,  1933,   plaintiff  in  a 
letter  apparently  by  her  attorney,  requested  payment  by  defendant 
under  the  industrial  policy,   stating  that  August  Hadtke  wae  shot  by 
another  man  eo  that  hie  death  could  not  possibly  be  called  suicide, 
and  thet  the  branch  office  had  paid  d5fcO  to  the  widow  for  life  in- 
surance but  refused  to  pay  the  |§@d  due  under  the  double  indemnity 
claaee.      The  letter  stated   that   the  aan  who   ahot  Hud  the  was  tried 
for  murder  but   "through  some  good  work  by  his  lawyer  was  not  con- 
victed;*    however,   this  did  not  wary  the  fact  that  he  died  froa  ex- 
ternal violence,   and  that  unlees  #800  was    .paid,  &re.   Badtke  would 
file  suit,     'defendant   renlied  to  this  letter  to  the   effect  that  it 
had  concluded  a  thorough  investigation  of  the  ease  and  the  evidence 
disclosed   that   the   feaatta  of  the   insured  was  the  result  of  asg**tftittl 
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on  his  n»rt,   which  swa    Mil    *        inted  by  th?   findings  of  the  court 
that  Taylor  was   "not  gttiltf*  on   the  ground©-  of  just  if  itsUe  hoai- 
elde,     The  cwrpon;;   therefor p  dented  liability  for  payjnert  of  the 
additional    ««a©unt.     This  corr<<Poendenee  woe  offered  In  evidence  by 
plaintiff  and  received   without  objection. 

Upor.   th«  trial  lira.  ftadtk*  testifisd  that  her  husband  *** 
shot  MM   -'ie4  on  January  3o,  1933,   at   their  };o«ao;    that  she  tvao  In 
the  next  room  «te«B   the  shoot in&  occurred  and  the  door  was  closed; 
that  ehe  had  t-one  to  work  that  day  about  7j1H   In  the  sorning  »nd 
«at  heae  about   5; 50   in   the  evening;    that  whea   s.he  &ot  ^esj&o,    Vaylor, 
I     r.   Bray,   a  if.   Collins  ftBd  her  husband  were  all   In   the  living 
room;    that  •&«  <r«nt   into  the  roos  wad  said,    "Hello"   to   them;   that 
Taylor  $.et  up   and   sals!  he  was  going  to   the  washroom,    aft*r  her 
husband  had   said,    "Let's  tske  a  walk,  *     She  said   that  Mr.   faylor 
went  out  of  the  rooa;    that  her  husband  went  oat  right  after  ft  la  and 
that  three  shots  were  flr*d;    taat  she  did  not  see  but  heaVA;    that 
she  oftOSMNl  the  door  and  went  out  into   the  other  roofa  and  saw  her 
husband  leaning    gainst    *Jia  sink  and   Taylor  *wa»  about  the  fourth 
etap*  sind  had  a  gun  in  his  hands;    that   ehe   fcrlod  to  u«ij>  her  hus- 
band lay  down  en  the  floor  and  he  was  dead  before  fine  knew  it.     in 
regard  to  the  inauraitee  she  dealt  with  a  Mr.  Miller,   an  agent  of 
defendant  company/     sJhe  saw  ki»  each  week  as  he  c&tue  to  collect  and 
paid  hia  $3.33  every  three  j;  oaths  on  the  pel  lay,      ah©  gave  the 
policy  to  kr.  Hiller  in  the  first  week  of  January,  1933.     She  also 
testified   to  payee-  t  of  the   runaral   bill.      She  had  other  insurance 
on  her  ausbend's  life  whiert   tho  eoi«pa*y  imid.     When  the  agent  gave 
her  the  cheeks,   &*;!  when  she  signed  th  «  receipt  for  thew,  she  said 
t*  hia  that   e  e  supposed  she  was  to  get   seise  score;  he  replied, 
•Well,    thi*  is   stll    I   ac  takln     care  of  cow.***     toll,   I  will  take 
care  ©f  that  later  on."     She  admitted  that  she  had  testified  In  the 
ease  In  the  Criminal  court  »ad   that  she  had  there  said   that  she  cans 
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out  of   th*  roam,   asked   what  h*A  happened   wd  her  husband   .replied, 
'Well,   ne   snot  me;"    tj.at   she  n,«.d   beon  asked  fee*  lon^  after   the 
two  ten  wait  out  of   th*>  room  it  was  until   si. a  heard   the   suets  and 
that   ah®  r era  led,   '•Just  about  two   seconds*;    that   toey  had  Just  &©»• 
out  o'l'  toe  xoois   tmd  It   eee&sd   to  at   they  had  just  closed   the  door 
benlnrt   the*  efeon   she  heard  ths  shots,   and   toat  sue  n*ard   three  snots. 

Uharles  Crowdea  testified  toat  h«  saw  ths  deceased  on  Janu- 
ary 30,  1933,   at  auout  5; IS  p.  a.,   at    the  tom  of  deceased  In  the 
eo*pr*r</  of  Taylor;    toat  when  he,  witness,   came   to  iiadtko's  a  owe  he 
was  In   company  vita  Rooert  Mrtty;    that  whoa  hi*  ^ov    to    ,ue   doer  leas- 
ing into  &«otke*»  »oa«  &*AtJti  invited  hie   in  ■and  as  he  approached  the 
d  or  he  noticed   to  his  ri&ht   t^vt   Xaylor,   an  acquaintance  of  his,  was 
at  the   table;    that  ;iadike  told  hint  (witness)    to  ta*e  off  his  coat 
and   sit   ..Iowa;   that  he  was  there  when  -re.   hadtoe  eat&a  hOJOOj    to  at  one 
opened  the  4©or  .and  came  ih   the  doorway;    that  afcout   that   time  RaAtkO 
said,   "heVs  take  a  walk,"  Lag  the  foil*  »f   mm  who  were  in   the 

*oqjb  at    fcjM   time;    that  as  .Uadtke   starUd   toward   the  bedroom  t©  get 
his  ooat,  Xiaylor  got  up  from  als  chair  and  went  to  the  toilet,  wuieh 
was  between  the  front   *nd  r*ar  of  the  flat  in  toe  corridor,   and  he 
went  out  el'  the   r-„offl  leaving  the  door  partly  open,   and   that  had  ike 
came  out  of  the  bedroom  and  followed  Taylor  out  mS  closed  the  door; 
that  he  (witness)    did  not  see  bat  aeard  toe  shots;    that  hra.  ^adtk* 
opened  the  door  and  toat  he  then  saw  ^adtke  standing  at  the  stairway 
lean  lag  on  the  sink  and  Taylor  was  standing  on  the  «teos  *ith  a  gua 
I       til  Viands;    tuat  ~rs.  hadtko  walked   toward  Jtadtke  and   that  at   that 
moment  to  started   to  fall  backward  aero  a u  the  sink;    that  she  caught 
him  uaui  held  him;    that  he  was  dead  *nsa   toe  police  arrived.     On 
cross   examination  Crewden  said  ne  had   testified  in    toe  Criminal   court 
that  he  tnought      adtke  was  in  a  quarrelsome  mood  on   toat  day  and 
that  whoa  laylor  went  out  hadtko  followed  him  out  and  in  a  few  seconds 
he  (witness)   a  ward    toe   shots;    toat    toe  een  had  not  been  drink in*  and 
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Hke  and  Taylor  h-rf  mo  words  so  fnx  a*  he  knew,  «i<*4tk*  was 
•bout  five  feft  *ii.ht  >r,4  a  a&lf  inohsa  tall  and  weighed  about  XfQ 
pounds ;    Taylor  *«i  hod   about   145  pound ». 

u-r*.   r.adtke   tsstifi-'d   that    iaylor   said,    "He    ia  not   „;©ing   to 
got  it,*      I'he  r  »i£strk  **•   stricken  out  by  the   court. 

Dpf«nd*nt   contends   thftt   fchii   Judfittent   should  be  reversed  be- 
cause  tola   suit  was  brought   by  &ra,   BpAtfci  rather  than  by   the  exeou- 
tor   and   administrator,    and    .itea  Jslenop  v.   Prudential   Ira*    ^o. .   21? 
111.   App.   ll£j   KePanlela  v.    i  oat  am  „A  aautnorn  Ins,.    uo..   S28  111. 
o*/3,    to    Us  at    <iff»ot.      Thia   ooliey  gave   to   derfentant   Insurance   eoza» 
pany   the  option  of  spy]  ooutor   or  the   administrator,   or 

soi»«  other  person, aa   recited  In  the  foregoing  statement  of  f+cte, 
Def*n,'ant    Spmpajty   se*jss   to  have   sxercir-ed    khftt  Oftlon  by  making   a 
payxaent  of  the  life  insurance  liability  to  plaintiff,  vh»  hart  paid 
the   funeral   expenses  ef  her   deceased  husband,   end  having  ojceroiped 
that  option  1b  h«r  f<svor,  w#  think  as  a  sitter  ef  fairnesr  and 
justice   it   cannot  now  reject    the  epti&n    and  defend   upon   the   theory 
that   one  is  not   executor  or   ad«ainietr©.t©r.      although  not   conclusive 
upon   Uis  point,    the  preposition    is  illustrated   in   U ♦Conner .v. 
Harrison.   132   111.   App.    264,    and  Sgyer  vf   Warren,.   17S  111.    328. 
A  recovery  by  plaintiff  under  the  circumstances  will   fully  protect 
defendant    ftp  .:  ether  s^rit  upon   the   s^aap  claim.      Blahe^  v.   Pru- 

dential  Ins.    Co..   i?17  111.  Apo.    US.     '**«  are  therefore  not  disposed 
to  reverse   the  Ittigsewt   for  that  reason. 

^e   fehi&fc,   too,    that   the  proofs  of  Ions  were   sufficient,    jr»d 
if  not,    that    further   **nd   oshsr  proofs  vere   s«iv«4  by  defendant    co»- 
****/•     Wilkinson  v.    .-.etna  l>lf*  Ins.  .Co..    §46   ill.    205;    AB-ierson  v. 
Intercalate  Accident   .iasoc^.    JI4  111.    539.     Jkeverth  elesf ,    the  burden 
•f  proof  was  upon  plaintiff   to   show   that   the  «eath  of  the  ineared 
resulted   fro*  boiily  injuries   futst&ined   solely  through  external, 
violent  and  accidental  aseans.      the   Injury  tatty  the   evidence  wMeh 
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up  p  oar  a  in   this  record  was  not  act  olden  tad,   if  an  a  matter  ©t'  fnct 
deceased  vac  the  M^r^sscr  in  &  controversy  between  hi»s«lf  w4 
1'eylor   |a   aueh  a  way   as  to  lead  to   the   sh  © ting  tnat   resulted  in 
hit   death.      ^u^on  v,.   fr»fl&ELA«MAW\  ,1ns,,  jUo. ,   367   ill.    257;    Cory, 
t.  .Voodiaeja  accident   Vo» .  353  ill.   175.     If  there  tat  any  ev  lior.oe 
In  the  record  fro*  *hioa  a  jury  could   reasonably  find  that  th»  -ie» 
eeused  waa   the  a&a-reaser,   then  it  was  error   for   the   c.urt   to  d tract 
a  verdict  and   the  issue  should  hair*  been  O'w  bait  ted  to   tne  jury  f«s 
ieeiEAon.      Ihis  is  the  general  and  well  known  rule   in  this  Btat«, 
'*^*X*i,i\*]&±im%A  233  All.    614;   *ijarga,tj[  Xtu.^S%BSlli£jIlMF.JSl 
JLMM*M*&>    «4S  HI,   411;    »&*fl&Ji»*£&JUJl*^^ 
jjt» »   2^«  AiA.   Af>i>.   34&.        *e,   of  course,   express  no  opinion  upon  the 

wei^it  of  fc&e  evidence  other  than  i©  aaeert  that  it  *■*«   sufficient 

that 
to  re«uirj/the  issue  of  fact  as  to  whether  decedent  was  the  a^gree- 

ear  be  submitted  to  the  jury.      *he  policy  stuat  be  oonetruod  liberally 

in  fuvor  Q'x    the  insured.        hcaal.ey^y, Mutual  Accident  *sae.e. .  133 

in.  sa*. 

r  the  error  of  the  court  in  directing  a  verdict,   too 
judjgaent  is  reversed  and   the   cause  remanded  for   another  trial. 

O'Connor,   r.    J.,   and  iieisu  rely,   J.,   concur. 
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fais  is  an  interlocutory  appeal  by  defendants  froa  certain 
order*  granting  plaintiff*  temporary  injunctions  and  denying  de- 
fondants*  motion  to  wacate  the  mw&M. 

Xhe  litigation  arises  oat  of  a  prie*  war  between  factions 
In  the  laundry  bueinees  In  Chicago.     Upon  the  complaint  sad.  an 
ascended  and  supplemental  eoiapl  saint,   the   saswor  of  defeK.dar.ta  and 
evidence  heard  by  the  chancellor,  defendants  wero  temper  wily 
enjoined  fro*  do  in  a  laundry  *©r*  for  lees  than  a  named  price  and 
also  from  doing  certain  other  thin,,s  calculated  to  injure  the 
business  of  plaintiffs. 

It  should  be  ressesuberod  that  upon  an  appeal  froa  an  inter* 
locutory  order  this  court  does  not  determine  finally  the  righto 
of  the  partite.     As  was  said  in  &gfejgioAJrV.i>  Xa,.!SMtflf>   24'  &**« 
App.   17u,  the  prim&ry  purpose  of  the  statuto  all  owing  an  Inter* 
locutory  appeal  from  a  teaaorary  order  is  to  permit  a  row  low  ©f 
the  exercise  of  the  discretion  lodged  in   the  chsnc*llor  with  the 
purpose  of  determining  whether  the  order  probably  was  necessary 
to  preeerwe  the  rights  of  the  parties.     Whether  a  temporary  in- 
junction should  be  sustained  depends  not  only  upon  the  probability 

a 
thaj/ease  for  olaintiff  will  be  aade  out  on  a  final  hearing,  but 

also  upon  the  ralatiwo  injury  that  aight  be  sustained  by  the 
parties  by  the  action  of  the  chancellor  in  granting  or  refusing 
an  injunction. 

Sao  complaint  allegoi  that   ths  179  plaintiff  laundries  had 
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been  In  business  lor  »*uay  y.«ars,  *ith  investment*  exceeding 
thirty-five   millions  of  dollar©,   earring  atout   two  hundred 
thousand  fa  illee  in  Cook  county  with  laundry  service;    that  each 
of  tho  plaintiffs  own*  and  eperat**  laundries  In  Chicago,  having 
invested   suraa  ranging  froa,  $t#80Q   to  $1,000,GO©   fox*   slant,  machinery 
and  other  assets;    that  Many  of  tho  plaintiffs  n»tt  real   potato  upon 
whioh  their   plants  «re     located  a*.d  have  borrowed  Money  mortgaging 
such  plants,   'which  are  especially  constructed  for  tho  laundry 
business;   othars  hats  entered  into  long  terta  leases  on  <   srt  obli- 
gated  to  pay  a  fiaod  rent;  swmy  of  t  »e   plaintiff*  have  expended 
as  much  as  #§0,000  a  year  for  advertising;   thoy  employ  over  ton 
thousand  workers,  mi  in  prosperous  times  nave  employed  about 
sot on toon  thousand  workers. 

Plaintiffs  allege  that  prior  to   tho  Fall   of  1$3$  thoro  were 
ruinous  competitive  price  war*  in  Chicago  in  the  laundry  business, 
as  a  result  of  which  tho  industry  suffered  looses  an  3   could  not 
render  proper  service;    there  were  constant  strikes  and  labor  trouble 
because  of  low  wages  paid  employees;   that  competitors  poached  on 
each  other's  customers  and  help,    thereby  the  goo£  will  ami  invest* 
stents  of  the  parties  were  being  constantly  destroyed  or  impaired. 

that  In  August,  193S,    the  plaintiffs  and  the  defendants 
voluntarily  became  members  of  an  organization  called  tho  Chicago 
JLauadry  owners  Association  and   adopted  certain  by-laws  and  agree- 
ments to  control   tho  industry,  whose  purpose,    It  is   alleged,  was 
solely  to   avoid  the  destructive  conditions  existing  in  the  business. 
The  by-laws  are  set  forth  in  the  complaint,     they   are  in  trie  usual 
form  of  by-laws  governing  a  voluntary  association  of  xaen  engaged 
in  business,     it  was  agreed  by  the  members  that  eertain  things 
should  constitute  unfair  practices  and  trade  competition  such  as 
interference  between  ae&bere  «ai  their   customers  by  false  or  decep- 
tive means,   selling  service  below  coot  with  the  Intent  end  effect 
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of  injuring  a  competitor,   4 itp&r foment   of  «  cosipetiter  to  euw ton- 
ers,  deceptive   advertising,  maliciously  ent icing  assy  e^olcyees 
tf  eoKsetitore  and  obtaining  lists  of  customers  of  competitor* 
without  the  consent  of  wen  competitor. 

It  w»8   also  agreed  that  tiae  Association  Bight  announce 
reasonable  minimum  prices  from  tint  to   tiae  to  be  charged  for 
certain  services;   that  ouch  minimus  price*  oho  old  be  based  upon 
the  actual   coat  or  production,   find  it  was  agreed  that  any  attempt 
of  the  me (tib ore  to  eecur*  business  from  otuer  members  at  prices 
lees  than  basis  cost  would  bo  solely  for  the  purpose  of  injuring 
the  corns et iter  wad  of  driving  hia  snt  of  business,    thereby  substan- 
tially lessening  competition  and  teniing  to  create  a  monopoly  for 
ouch  price  cutter,   and  that  ouch  methods  should  constitute  unfair 
trade  practices  and  unfair  competition*      It  was  also  agraed  that   tie 
Association,   acting  in  its  name  for  all   the  members,   should   be  en- 
titled  Is  an ply  to   the  courts  for  injunctive  relief  to  prevent  un» 
fair  trade  practices  and  unfair   competition  on  the  part  of  any  of 
its  members. 

The  comol* in t   further  alleges  that  after  all   the  members,   in- 
cluding plaintiffs  end  defendants,  had  submit ted  figures,   a  tenta- 
tive schedule  reeoam ending  a  certain  price  woo  proposed,  whicu  was, 
at  s  seating  in  October,   195",   discussed,   approved  and  adopted  by 
all   the  members;    that  based  *&9B  the  schedule  of  r«tes  adopted, 
contracts  of  employment  were  made  with  union  employees  at  wages 
based  upon   such  schedule, 

The  conmlaint    sets  out   at   some  length  the  eoonemls  conditions 
in  the  United   Hates  and  elsewhere  in  the  Fall  of  19  32  and  the  be* 
glaring  of  1953,    *s   s  consequence  of  which  the  national ,    city  and 
state  government  officials  and  legislative  bodies,  by  various  rules 
and  legislation,    sought  to  relieve  unemployment  and   to  rehabilitate 
Industry  generally;    tmmt  certain   eodse  wer*  proposed  by  the  national 
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authorities  lor  the  purpose  ef  prohibiting  unfair  eoiapetitive 
praotiees,  celling  below  miniu.ua  prices,  deceptive  and  unfair 
practices,   and  interference  with  contractual   relations. 

fhe  complaint  alleges  that  laundry  service  is  not  an  article 
of  merchandise,   or   eotumodity,   ao  defined  by  the  anti-trust  lave  of 
Illinois;    that  it  Is  a  form  of  personal  service  consisting  of 
washing  laundry  for  individual  families  -   cad  ling  for,  -washing 
and  returning  such  laundry. 

The  complaint   alleges  that  on  or  about  January  1,  1934,    the 
defendants  conspired  with  each  other,   and  o titers,    to   engwge  In 
destructive  and  rulnottc  trade  competition  with  the  purpose  and 
effect  of  destroying  the  laundry  industry  of  tfci&age,   and  to  in* 
cagurate  and  maintain  a  system  of  price  cutting  so   ao  to  compel 
plaintiff o  to  operate  at  a  loss,   to  deprive  plaintiff •  01    their 
respective  ousies»s*rs  and  to  injure  their  business  and  investment 
and  to  violate  the  by-laws  and  regulations  of  the  Association,   and 
also  is  violate  the  codes  proposed  under  the  National  weeovery  Act; 
that  pursuant  to   such   conspiracy  defendants  commenced  a  system  of 
deceptive   "bait*  advertising  whereby  they  sought  to  deceive  custom- 
ers and  proepeetivc  customers  of  plaintiffs  into  believing  that 
the  defendants  would  render  wet  wash  laundry  service  for  A*  a  pound, 
whereas  in  fact  said  3*  pries  was  only  on  additional  pounds  in 

excess  of  fifteen  pounds;   that  the  fast  the  price  for  the  first 

cents 
fifteen  pounds  was  four  and   six- tenths/a  pound  was  concealed;    that 

defendants  instructed  their  employees  to  solicit  plain  tiffs*  cus- 
tomers to  patronize  defendants;  that  full  page  advertisements  were 
inserted  in  the  leading  newspapers  in  Chicago  containing  such  de- 
ceptive advertising  which,  was  signs*  Jointly  by  the  seventeen  de- 
fendants, and  that  such  deceptive  "bait*  advertising  was  mads 
through  circulars,  billboard  signs,  radio  broadcasts,  in  addition 
to  the  advertising  in  newspapers;    that  as  a  result  of  these  actions 


„ 

j 

■ 


the  businesses  of  plaintiffs  would  be   seriously  and  permaMtftly 
effected   «•  customers  wcul  I   expect  a  »lwil*r  4C.<£  prist  reduction 
in  ether  services. 

The  complaint  prayed   that   the  defendants  be  rc«tr*>.in*d   from 
engaging  in  any  oonsoiracy  or  combination  for   the  purpose  er  with 
the  effeet  of  Injuring  or  damping  the  plaintiffs,   from  violating 
the  rules  and  by-law*  ©f  the   association,    from  ©nga  ing  in  4eatruc« 
tivs  trade  eo«petiti©n,   Interfering  with  plaintiff*'   businesses, 
employee©  or  euatep.ers.   from  inaugurating  er  maintaining  any  sys- 
tem ©f  price  cutting    for  the  purpose  and  with  the  effeet  of  oompel- 
ling  plaintiffs  to   operate   their  badnesses     at  a  loess,     fr©ta  ad- 
vertising wet  wash  laundry  at  Sjf  a  pound  or  from  reducing  the 
price  below  that  fixed  from  time  tc   time  by   the  association, 
from  toiicitiag  and  threatening  other  member*  of  the  aeftoeiation 
to  eeropel   them  to  join   said   conspiracy  and   from  doing  any  other 
aoti  in  violation  of  the  agreements* 

Jfebrusry  5,   1934,   defendant©  filed   their   eworn   answer  in 
which,  among  other   tnings,    they  asserted   that  the  by-laws  of  the 
Association  which  plaintiffs  claimed  were  breached  by  defendants 
are  null   and  weld;    that   the  complaint   fails  to   ehnw  mj  acta  of 
defendants  constituting  unfair  competition,   and    fcnmt   the  complaint 
dieeleees  no  violation  01'  the  acts  and  cedes  preeul&ated  by  the 
national   authorities, 

February  6th,  by  agreement  of  all    the  parties,    the  court 
entered  an  order  providing  against  the  dec«-ptiv©  advertising 
engaged   In  by  tue  defer dants,   and  on  February  lath,  by  agreement 
of  the  partlea,    the   court  entered  a  temporary  injur,  ctional  order 
restraining  Hat  defendants  from  furni suing  wst  wash  laundry 
service  at  a  price  **>*•  than  fifteen  pounds  for  69/  and  3/  for 
each  pound  over  such  fifteen  pounds;    also,   defendants  were  re- 
strained froa  advertising  wet  wash  laundry  service  at  prices 


hole*  theee  flgttTM   «n '  frem  soliciting  the  tusteaerc  ef  en?   pf   the 
ether  p*.rti*e  to   thi«  taut*,   and  from  advertising  in   a  a. -.inner  and 
fens  calculated   to   deceive   customers.      The   in^uuctiona!   order   also 
recited  that   lt»  eole  purpose  eas  to  maintain  the  statue  que  until 
the   court   should  hear  etridengi  end  pest  upon  the  ireuss  protected 
*y  the  j»l«adta&e#   and  without  prejudice  to  the  rights  of  nay  oi  the 
partiet  to  HTI  for  ito  n>odifl cation  a*   any  tirae  prior    to   the 
final  determination  of  the   cause  upon  the  preeeatetlon  of  such  ttl- 
dence  as  «ay  tend   to   shov   that  any  ef   the  parties  i«  injuriously 
aff eeted.     By  ar;Te«*«nt   the  giving  of  an  injunction  bond  s?as  waived. 

,-  agreement  ef  the  parties  the  court  appointed   r'refeseer 
Ristmelbiau,  head  of  the  department  ©f  aoc^unting  of  Northwestern 
University ,    to  investigate  and  report   on   the   east  of  w*t  wash  laundry 
service,    and  plaintiffs  SUd  defendant  e  .0   euhjait   their  respec- 

tive ooet  figures  to  hia.     April    IHh  the   oourt  received  a  report 
from  Prefeseor  Hisurelblau   mid  al.ee  heard  evidence  in  open  court  on 
the  question  of  cost  of  service.      April  14th  plaintiffs  filed  an 
amended  and  supplemental   co5spl*int,   alleging  with  eer«  particularity 
the   ao- called  deceptive   "hmit*  advertising   and  on   the  ease  day  tae 
eeurt  entered  another  reetrainlng  order  which  is  euftetenttally  the 
sane  as  the  order  of  Fohruary  l(;th  except   tn&t  the  Binisaus  price 
fixed  for  set  wash  laundry  service  *ae  4^  for  each  pound  instead  ef 
fifteen  pounds  for  6$y  and  3s*  for  each  additional  pound  as  provided 
ia   th«  order  of  February  10th. 

April   83*4  a*  other  restraining  order  was  entered  «*edifyi»g 
ths  injunctions!  order  of  February  10th  by  adding  a  adniaau*.  price 
en  certain  typee  of  laundry   service  other  than  wet  wash  laundry 
eervics.     hay  '1th  defendants  laoved   to  vacate   the  injunctions!  orders 
entered  April  14th  and  April  C3rd,  whicn  action  waa  denied  mid   this 
appeal  followed. 

Defendants   in   this   court   base   shaft*  areunent   for  reversal 
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raatnly  ur>on   th#   elaiw   t&at   the  by-laws,    ru.i  order  a   of    the 

JLaundry  iVs«ooi&tien  arc  null   an &  void  »o  in  violation  of   the 
criminal    statute  of  Illinois,    the   OOJWOtt  lav,    rynd   contrary    lo    pus* 
lie  policy  Ntd   the  eons  ti  tut  ion  of  the   Statf  of  Illinois  end  of 
the   unit  >tet.     To   th-is  plaintiffs  renly  that  the  issuance   I 

the  restraining  order  *-*«  not  Vised  prirar,riiy  oboist  the  validity  of 
the  by-l«wo  but  upon  th«  presentation  of  ffieta  tending  to  shew   taat 
I*f«n4*jttt  wpsr#  engaged  ir.  «  conspiracy  to  desire-..-,         tatitffv1 
bo. s In «s 80s  by  unfair  eo&petiiioa   through  pries  .i  slosh- 

ing  »<iv*rtie<wa*nte. 

fo  are  of  tho  op.i  ■  ta  tiffs  raado  a  showing  of 

such  conspiracy  euf.fi  cleat   to   justify  the   tensor  ar>*  injunctions* 
ffee  record  shows   that  flofendetiti  used  deceptive   advertising  in  » 
wldesp«aad  Mtt&O*  -   in  nooopfeOOfi,    signboards,   and  by  other  aotnods. 
thsao  ad>«j  .  ts  *•<??<*  calculated  to  deceits  oust&msre  into  fce- 

lisTing  that  the  del  fcl    th&ni  mates  appeared  upon   the  adver* 

ti  cedent  ft  were  rendering  wot  wash  laundry  eerelc*  at  a  price  loos 
than   thai   fh&fh  Rag  Leon  a&resd  upon  by   the   ftoi  ■■     mi*  not  only  ao 
KOttbors  of  the  Association  but  also  by    their  agreement   to   the  in- 
functional  order  of  iateraary  Kith*      Shei*  fag  evidence  tending  to 
snow  that  defendants  were  selling  laundry   service  at  n  ^riee  beiev 
the  cost    vo   the  d«fen'i*nts  if  such  service.  Oath   we  object  of 
oli»inatinK   the  plaintiff s  fren  feusinass  and   tnereaftsr  awiopq.1  la- 
in g  such  ou*i»egt!t  for  themselves.     It  has  been  settled  by  zaany 
notable  dfteisious   that  acts  whose  solo  purpose  is  to   eause  injury 
to  ona's  property  or  that  interfere     with  his  ou  Kinase  by  destroying 
his  STo4.lt  or  his  profits,   autuorlae   the  issuance  oi   a  prei  imbu&f 
injunction.     38  8.    J. ,  p.    P4,   seo.   32. 

lfi  '-fattio  v.  l*ach.  107  Minn.   145,   a  baiter  established  a 
barber  shop  fcn  »ole  purpoee  of  injuring  plaintiff's  barber 

shop.      The  eour  that  when  one  starts  en  opposition  pl.*oe  of 
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hutdn«tt  repar<!l*»»  ©f  1st*   to   himself  ft*   thi»    sole   (WrpOtt  of 
driving    swat   out    else   out    of  owolsOlO,   h*    In   guilty   of    I   •"r-.-nr; 
that    such   coMuot  is  not   owfiiflm  In  Its  l*r«*l   staawo  it 

*tiai?ly  the  truncation  of  forot  without  la&al   Justification ,  -v-Uoh 
in  itt  raoral   ouality  *ay  be  no  OOttOt  than  hiphway   voooosy,* 
A  vivid   ttatosfctnt  of  thl»   same  orlnctple  is  f<^un*   lr 
w^,  jfrurn Ituro  .Cg> . .  163  low*  i©#,  whey*  the  tsEolualvt  a^eat  for  tfco 
salt  of  sewing  macriintt  in  a  certain  territory  iue*   the  dwf  ndnnt 
beoause  of  hi*  advertising  sewing  jb&ohiott  of   the  east*.  »ak€  tit 
plaintiff's  machines  at  eno-half  the  price  ctnrre4  fey  plaintiff; 
the  aaehinea  adveriitod  oy  defendant  at  tht  iattOt  mo  a  tit  wore   In 
fact  out  of  data  and  it  was   shown  that   two  ournope  of   the  defend* 
ant  in  to  advertising  ;«nd   tailing  itt  math into  wat?  to  out   ilk*  plain- 
tiff out  of  business.     ¥h*  court  teld: 

*8v*ry  aian  ha*  tht  legal  sHUhi   to   tdwanco  himself  bef>;--     is 
follows,   ami   to    build  up  hie  ©«»   feu tin* t a  enterprises,    *aad   to  u»t 
all   lawful  moans  to  that   inn,    l&tSioittJfe    in    tht  -oath  of  his   i  it  •- tvtout 
juove&evts  in?   Leovoi  strewn   the  vioti&a  of  nit  great tr   industry, 
onerisry,  skill,   orowwso,  or  foroolj^tt.     But  ■-••-  will  not  permit 

him  to  wear  the  g  trb  of  honor  only   to  4* t troy.     Xlfto  law  will  not 
permit  hin  to  iraatpueradt  in   the  g&iot  of  hon eoi  ■     lit*  on  apl 

for   the  purpose  of  injuring  nit  nei&nbor.      mo  law  will  not  permit 
hiss  to   ttsOft&tYtt  that  ofetoh   is   ri  »ht    for  OOl  ;ct« 

ii.jH  himself  in   th«  doing  of   fiJst¥i  ^niuu  it  oai.#ahly  wrong,  ** 

Xhe  following  oases  also   support  tht  rule    that  an  injunction  will 

lie  to   prevent  a  competitor  pursuing  a  course  oi    conduct  wnoao  tolt 

purpose  is  to  dot troy  and  drivo  onotaor  out  of  business;     Ifrtnthoo 

▼t    bttft,flar4.0U  fro..   152  Iowa,   ft*#|   a>fca*art  **»nd  >o>  v.  *or*ijat. 

goo  fco.  194;  ruri^ftlgn  v.,  f»ifi^UXJL»   «•  Hi*   159;   u  art,  00c.  v. 

Carpenter  lontr »t    >cg'n.  506  iii.   JU&I    sUlott  v.   dorrlca.   242  Matt. 

4'3L;   ^raniq in   .nion  >.    ;'he.ieoolfe.   22C   111.    555}   Kilson  v.   uty-   S3* 

111.    S85.      An4   U.is   too  re^ai-ulets  of  National  xietovery  Act  todct. 

Nftndoat*   say  thot  plaintiftt,   *uon  tnty  organised  tno 

Laundry  Cwnsrt  Association  and  fixed  prices  in  accordance  with  itt 

rules,    ii,i  a«   in  violation  of  the  l&v  and  henee  did  not   eoAt  into 

court  oitft  clean  aandt.      It   tuoald  bo  noted   IHot   taose  oy-1-jitt   and 
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order*  were   bfc«  product*  oi    tne  J    int  action  ci  both   the   ,i  ,ui  tiffs 
and  the  defendants,     i'here  ie  ioro*  in   Uic   suggestion 
plnintiffe   entared  into   contracts  vita  employ*--*  mi    to   PSggf 
ai  to  other  eblig stions,   relying  upon  the  by- in**  ©J    fcha  gsggaiev* 
tion,   that  it  was  unfair   far    the  def en  -ants,   without  (resigning  irest 
t.iis  Association,  to  suagage  in  practice*  gaggifiomlly  &gg  ty 

such  by-laws.      Icier*  is  a  certain   lacuna  ±3t«?i*ey  in  defendants  now 
asserting  that  plaintiffs  i;*Y*  no  standing   Ua  a  court  of  equity 
because  they  invoke  by-laws  .in  witeee  creation  ie   tao* 

aet  part.     »J«n«ir   this  may  be,  we  are  of  the  opii.ion  inat  the  by- 
lave  and   the  rule*  promulgated  uaereunaar,    stuping  i  .-re 
net  null   and  void  as  contrary  to  law. 

i'he  orminai  statute-    oi  Illinois  *itfl  which  it  is   sale   th# 
by-laws  are  in  conflict,   ffcftp*   l#t   .para,    MMH  i  -ill)    1933,   in 

substance  makes  illegal  any  ag^r««i»est   between  s&rpgr&ttaiia 
ethers  to  fix  the  price  "oj    any  aaptlul*  ci   (acrchaBdise  or  eosashdiiw.* 
This  statute  does  not  a$&*y   to  laundry  service  1'or   at  least  two 
yggonfl     (ij     merely  washing  artier*-*  is  not  fumis  lag  an  article 
•f  sierchandiee  or  a  ofcusaodity,     fe  are  in  accord  with  the  atateflMOtt 
in  jute  e*  rl.  v.   *'r,anjft,   114  at*.    47,       .   *      a  Statute  siall^r  to 
euro  *ae   involved,  gfeeffg  t&e  court  said: 

"Ihe  business  of  laundering  is  a  &**•  serwlee   done,  whether 
aerfomga  v  -      -       e   Inery,   and  an  agr«e»ent  to  regi»i-**te  the 

price  to  b«  charged  therefex  is  in  its  lag!  analysis  nerely  sjh 
agYeeaewl  to  flat  tfeg  nrte©  of  labor,  or  services,   ggg   the  Legisla- 
ture of  tais  State  has  not  ftg&i   euc-i  M  mi  unlawful." 

in  ^tato  v.  McCleliaa.  185  ha.   3d,   it  *as  bold  uiat  the  laundry 
business  was  not  trade  or   cos^eroe.     o*«  al«o  y'Rited,   4t,-3tes  y. 
Jur  argsssrs'    *■  iar ..£yeis*   .ass'p,    8  fed,    (id)    feoe.      >**;'   in      t   te  vr 
Puluth  £§a£$  of   Ixadt*   1*7  »inu,    f>un,     here   th*    cr,urt  was   consider- 
iog  U  ties  whether  n  tit   to  mare  uniform  ensr^PB   i\>r  the 

cervices  oi    the  Board  oi'  Srad**  in  making  sal«s  violated    the  anti- 
trust statutes  if   the  etate,    it  wae  saidi 
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"Agreeaierite  to  roguiato   Wit    i>.riv«  pi'  p^ra-aitl   aervieeo, 
when   •twn*tn{-      lone,   hawe  newer  been  held   to  b©  agreement©  in   r*» 
•traint  of  trade,    nnd   It   u   :  r  con- 

tracts ruid   conduct  whi«h  are  in   thmRoelw©©  illegal    that   they  com* 
wi  tain   tht   ;>urvi<r<  ©i    the   Inderal   ai»ti-trus«  law    ..«..       that   ceav 
bination*   sad     igrttatnt©,    the  sol*   and  only  pwos"  of  which    i*  t© 
fij   the   charges    that   ehalL   ©a    t©4©   fo»  p&reoual   Mririeti,   «re  Dot 
within   tat  proaibi  tioai  of   the   et*tut«.* 

Defendants   cite  isucM^lew  y.   Marten©.*   108  Si.    J.   L.    33« ,    ••  holding 

that  laundry  serwic©   is  *  commodity.     Reading  the  opinion  indicate© 

that    the  court  Aid  net  consider  thin  guottioa  hut  merely  left   to   tht 

jury  whether  it  was  tht  intention  of  the  p:*rti   «  to   control  ©rieet 

it  was 
te  the  dttrissent  of  the  publit,   ©ad   if  It  wan/illegal   and  if  it 

waa  not  it  *m  legal.     (8)     Tha   statute  io   ©one(*rr.td  «tta  prewar?  t» 
ing  monopolies,      Flaintiffa*    complaint  charges  that   thcuaorida  of 
low  priced  washing  taaatiinoa  are.  eo&ttantly  ml£  and  used  by  tht 
puuiic  and  that  it  is  tapoeaifcle  for  laaadries  to  monopolist  wet 
washing  beeaust  every  fa  iiy  can  do  it  a  own  wot  w»»hini%     fot  wash- 
ing is  eir<©ly  washing  articles  'without  drying  or  ironing,     'iho 
Illinoi*  etatat©  and  deolaiona  of  ©ar  eourts  against  prio©  fixing 
aro  -Uraeted  against  aenonolle*  in  fatt.     Agreaftonte  ae  to  or  too 
fixing  or  again ot  b«iow«eoot  tolling  without  an  intention  to  oatab- 
lion  a  monopoly  ar*  not  eondeaaed,      Plaintiff©  argue  that  the  by- 
law© of  ito  association  war*  not  intended  to,  nor  did   they  in   faot 
tend  to,   create  a  menoooly  against  the  putelie* 

fh©  record  al»©   shews  that  thero  are  a  largo  nuaber  of 
lauE<9ri»o   in  CM  cage  not  aemb©r©  of  the  plaintiffs*    association, 

The  reeord  tends   to   sho"*  that  the  fcy-lawa  verp   ©jto$t*4   for 
to©  purpose  of  providing  adeouat©  and  proper  eervict  te   the  public 
by  awoi fling  unsatisfactory  laundry  work  with   cheap  help  ewtpleycd 
because  of  nrio*  war©,   and   to   ©wold  strike*   sad  l&lor   troubleo. 

iB  Appal qeni an   Coals,    In.©..,. v.   U.    «. .   f9g  u.    S,    ^44,   an 
arrangement  proTidin^   ior   tho  fixini?  of  prieeo   ry  th«?  officero  of 
a  toiling  agonoy  of  coal  wao  approrod.      a»e  court  in  a  lengthy 
opinion  dieeueeea  ouch  arr«ngp,ent»  *t«d   conoluded   that  - 
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"A  eoeptfrativ*  rise,  othenria*  i'r««  frasi  efejaetJ  leh 

osrri  -a  with  it  no  monersollette  «*enace,   ie  not  to  be  condemned  as 
an  undue  restr-v  FOX?   » fcttuse  i  |  «t 

condition*,   where   the  change  would  too  in  sal  illation  of  r«ce^tuaod 
evils  and  would  not  Impair,   but   rather  fester,    fair   »  i.vo 

enpertunltiec.      Voluntary  action   to  rescue  and  yrceerve  theae 
opuox -tui.i  iifca,   jjtici    Uiu*   tc    aid   in  r  ilievi&g  ;i  daprassad   Industry 
Ml   in  reviving  coraaerae  by  placing  eo*&petltioii  upon  a  eaaad«r 
Wais,  may  as  store  oi  fieaoieua   than    M       M  I      I    to   prowl  da  rew-ediss 
through  legal  proeeeses.      fhe  fact   that  the  correction  of  abusee 
way  tend  to   stabilise  a  business,  or   fca  pra<  Lve.   levels, 

d<»«»*  not  wan  that   the  abusee  ehoul?!  go  uncorrected  or  that  oo» 
operative  endeavor  to   correct   theta  noe^aesrlly    aottfititutes  on 
unreasonable  restraint  ef  trede, " 

Ifcarjy  other  pertinent  <^uo  tat  lone  wight  he  aaade  from  decisions  in 

other  Jurisdiction*.     J!hiSSS}XJUSSB3^A^%^  X3R  *«*. 

*M|  United  .n**t*s  t.   Steaded.  01X  .£%. .  173  fed.  177;   ~*aMJ*rJU*Ai 
Ce,u.,Te. .I*^i  Jl$<U&«>  Ml   U.   •.   Xj   qnltfd  Jt^a.v...  d»sri.aan  ibbaose, 
C©..,    P21      .    ,?.    H6;   j>,oxX0X^:Jelal^^jy^a»  *  ^«W«,  ?.   :^^|& 
2$aMMmLite£tok  s»s  S«  S.  a,  x&fts  %**...&%*%*.  Am  _&*.  ..v...  ...Mabsiaap. 

Defendants  say  that  regardless  of  decisions  in  other  juris- 
dictions the  laws  of  Illinois  prohibit  all   oasxbiaatiaAa  In  restraint 
of  trade  and  free  competition.     Wo  do  net   find  that  the  dsatsione 
of  Illinois  are  in  conflict  with  what  nas  boon  cited  tea*  other 
Jurisdictions.     In  .Southern  Sire  aria*  *o.   v.   .iaad  Up..   223  Hi. 
dl«,  whore   there  w®«  &n  agree&eat  whish  it  was  olairaed  tended  to 
fix  the  price  of  fire  clay,   the  court  hold  tiiat  it  «ae  not  the 
purpose  oi  tho  Illinois  statute  to  hinder  or  prohibit  contracts  on 
the  part   of  corporations  or  individuala  **a*ade   to  foster  or  inere&ea 
trade  or  business;"      that   "a  aontraot  way  incidentally  restrain: 
competition  or  trade  without  violating  the  statutes   if  ita  chief 
purpose  ie  to  promote  and  increase   the  wusineaa  of  those  ?>h*  enter 
into  it.*     The  recent  oeee  of  topoAy &  Waters  Co.   v.   Cage-hoody   -oro.T 
354  111.    mt    ie  in  point,     the  business  of  SIU»sfattturlEt|{  <y-;d  aeii- 
in«  oi«a  i»  Ch-oaga  wae  the  victim  of  certain  bad  trado  pra>tioeo 
and  abuses;    the  parties  set  for  the  purpose  of  discussing  this 
situation   and   entered  into   a  extract  with   reference   to   the  futore 
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business;    it  was  eon  tended   th,«*t    the  contract  was  illegal    ae  tend~ 
trig   to   create  a     won©r>oly   anil  as  limiting   th«  quantity  el   the 
oowsodity  to  be  *s*mufaotured.      Xhe  court  neld   that  It  wo*  clear 
from  the  record  "and  a  consideration  of  generally  *newn  facte," 
that  the  parties  to   the  contract  could  not  prevent  coj&petition  In 
the  pie   trade;    that   tne  machinery  for  the  jsanuf  >acture  of  plea  wae 
at  all   times  to  ho  had  in  t  «  m&rltet.      lh»  court   said  that  it  was 
the  purpose  of  the  anti-trust   %cte  to  #veid  the  lajwJriet  to  the 
irablio  arising  out  of  a  wenopoly;   that     "the  test  to  be  applied  it 
whether  each  contracts  mA  combination*  by   their  inherent  nature 
©oerate  to  the  prejudice  of  the  public  interest  by  unreasonably 
restricting  ao*a»tition  or  obstructing  the  course  of  trade,     iluea 
contracts  are  within  the  inhibit  ions  of  the  an  ti- trust  laws  ©f  this 
State.     The  f%ot  that  sworn  a  contract  incidentally  restrains  compe- 
tition or  trade  does  not  of  itself  auew  u  violation  of  the  statutes 
if  it   <loee  not  unreasonably  do  so  and  its  sMwJF  purpose  is  to  pro- 
note  an  inore&ee  of   the  busin^se  of   thoeo  who   enter  into  it. 
Agreements  in  general  restraint  of  trade  «M*e  void,   but   thoee  in 
reasonable  partial  restraint,   founded  upon  a  valid  eon *A deration, 
may  he  sustained  vma*#  such  corporations  are  not  «&«g&ged  in  a 
public  business.*     The  opinion  furtner  state*  that   the  public 
policy  of  the  St^te,   as  declared  by  section  22  of  article  4  of  the 
const  i  tut  ion,   ie  r*ot  opposed   to  the  six    ii    lion  ©i  coaspeti  lien  in 
all   cases,   tut  applies  only  »here  &  monopoly,  i»   the  sense  in 
*  \sh  th     ward  *&s  ueed  at  coKcon  Isw,  would  be  ere&tfcd.      ^his 
©piuion  is  in  accord  With  the  sodern  ta   nd  oi    d«.cieienc  elsewhere, 

I  rseejri  sfetvi  that  la  the  inl>nctii..»al  orders  tht   right 
was  rekerwed   tc  any  paxt>  feeling  hisssslf  injured  to  apply  tor  a 
•edification  of   the  order.        n'rom   the  fact    that   the  deferents 

acquiesced  la   the  injunctions!  order  of  i'cbrurury  loth  but  appeoiel 
from  the  liter  orders,  -*jaien  increased  tho  minimum  pri_e,    LsdieatM 
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that    the  f;l«t   of  defendants'   grievance  ie    tbm  Alnliaun   price   fixftd 
In   the  l&ter  In  Jul  ordere.      1    i    ,    if  not  basse'   spoil    ' 

a,  amy  be  correct*-  .  y  time  upon  a  proper  choline.      At 

court   should  r;r  til  not;   fix  stln  intra  prices  *Meb  *oulrt 

compel    the   public   to   $>aw  m  unreasonable  price  for  laundry  service. 

rale  of  rr&son   1b  the  Raiding   etar  to  be   follower'   constantly 
In  detertRlnini;  the  interests  of  the  public  and  of  the  partiee 
litigant. 

'.(lie   criiieo  w©,e  referred   to   *  starter   in    ,ii»ueery   to   v«*ke   evi- 
d<niee  sad  resort  conclusions  MBd  the  cutter  ie  still  pending  before 
hi»#   oar?,  we  are  informed  en  oral   argument    fefcnt   the  taking  of  evi- 
dence is  still   In  process,     We  ore  now  holding  only  that  under  the 
eireuiestanoe*  there  *«•  no   abat»e  of  discretion   on   t  =.#  fart  of  the 
chancellor,  who  could  rightly  hold   that  fcho  benefits  derived  fraa 
continuing  the  iajuaeticna  would  be  greater  that*  thoee  which  would 
fellow  should   they  be  dissolved. 

Counsel   set  fort!  and  discuss  at   somt  length   the  KfttioasA 
Reoeery  Act  and   codes,   and  national  logislstien  end  utterances  of 
t.overn-'.ent  sfficisls.     ®e  do  not  discuss  thoee  for    the  reason   that, 
a*  we  are  informed  by  counsel,   the  parties  to  this  e&use  are  .  ot 
operating  ualer  the  National  Recovery  Act  or  any  code  of   the 
federal  *overt*ent. 

ftafet.dants   raise   the   point   thai  the   court  erred   is    •    lliilg 
to  require   the  fi-ing  ©f  plaintiffs*   bond*      *n  ventral .Ifust  ^-e .   vilfc. 
Kc^ujcji.,   T37  111.    &p»»    45,  *e  held  that   t)t«  reviewing  court  may 
exthuiae  the  wholr  record  to  determine  whether  a  bond   should  bo 
required  frost  the   costplainant*     i£»re  the  record   efto*«    that   the 

original  injui.etional  order  of  -•  .  ; :  Uv.ry  I,.th  wao  entered  by  s#ree- 

»*nt  and  tend  was  *&ived  by  agres&ent.     Moreover,  when  the  order 
of  April    -3rd  was  entered  defendants  objected  to   the   mttf,    ttnd 

u^on  the  oourt  incjairlr.fc  as  to   the  grounds:  of  the  obJeetler« , 
nlied   Hurt    *  I  nothing  te    pay.      Furthermore,   in   the  injune- 

t tonal  order  of  April   23rd  it  is  rooitod  that  in  the  orders  of 
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ruary  Xtth  «ri<!   /^prll  lAtb  th»  &lvin4S  of  bond  vm  waived  toy  th» 
Uriwwii  of  th«  r  ««]»*«  tiv«  parti**, 

fho  reaoril   di ©closes  no   convincing  reaaona  to  iieatfroo  with 

th<»  int«r1oe<utory  ordtaro  of  the  chancellor  e«J     .hoy  ar«  »f  limed. 

O'Connor,   P«    J. ,   oonouro, 

iifctchett,   J,  t   dti»»#nto.      ($««  noxt   ^ago.) 
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.    IB   TICK  lUfCHRT*  Dissenting. 

In   this   ease  the  aaj»rity  owners  af  l&nndrles  eng<i£edin 
that   business  are  granted  an   injunction   agalost  nlnsrlty   sea  etl* 
ors,   for   the  purpose   of  ♦aforain*  M   &,,reeraent  ra»d»     y   the  Arties 
to   fix  the  minimus  price   for   certain   services   usually  performed 
at  the  request  of  their  respective  customers.     I   thick  this  order 
should  bo  reversed. 

let.      £fc«    oust  otters  of   tfo.*se  organisations  are  sot  par- 
ties to   (he  pro eee-  ling.      ±ce  public  was  not   represented   at  the 
hearing.     Slither  DM  public  nor   the  custaaiera  were  given  notles 
of  the  proceedings,      fca  to  these   there  ®as  re   du?  process  of  lav. 
Ike  order  of  the  court  vas  as   to   the®  purely  capricious   m&  arbi- 
trary,  as  wu&;   so   ae  if  no   ccurt  existed  by  which  rights  sight  be 
determined. 

aid.      neeauas  such  contract  is  rate   r*s  against  public 
policy  of  the  sstaie  me  expressed  in  its  Constitution,   Article  2, 
fceeticn  2,   *ad  as  declared  in  many  decisions  of  its  courts.   These 
cases  *rw  citfid  in   the  brief  f&r  defendants  but  not    -UGCJiseed   in 
the  brief  for  complainants,     People  v.   Aachen  &  kar, ion  Fire  Ins. 
X*a.,   128   111.    Apo.    »36;   l!nap,l.ft,.»,.,.^,t.'aa^a>JaaflLJL,gu.gi.  „kft. ,   &3G   111. 
2«S;   Hr.,ft,Yi   fcy#ni»   140  111.   60;  Mahfio  v.    American  Preservers 
£©,.,  157  111.    284;   Warding  v.   American  aiaco^e  cov   182  ill.    551; 

^■■■^  A  vn  .^0*1  ^9»   ^t   Ptpplf a    «i*  ***•   *21;   vafsjLl  v.   >>fas»cimidt, 

265  111.    ISO;    GrUlltas     ,  apne   Up.  v.   if  irt.p roofing   .,ot.    31$;   Ui. 

**1 :    ***ll.  .v.    Woojg^    225  111.    114.  ifae   above   are   a  feu  of  the  &any 

authorities  which  Mtgbt  he  cited.  If  a  different  rule  is  new  to 

prevail,   It   ehsald  be  first  declared  by   the  Supreme   court  of  the 
3tate. 

^r*.      E    ao  not  "}uestien   the  v&Hiity  of  tho  rulo   so  well 
illustrated  by  T»ttla ;.,▼.  ..Bugfry   107  alne.    145,    '.**   to    the   liability 
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»f  on<*  who  ufes   the  vn-mpon  of  competition  nstficioufcly   to  rui»    the 
taiBinejsu  of  nr.oth.cr.      XSw   oourta  of        I  . ; .*    i   vo  riot  heen 

•low  to  ar»«>ly  tha  proper  rea-edy  for  tueh  a  wrong.     £&£Jgf&B&J£« 
fe<W.££.    sa*   ***.    159*    C»xl8_ori y , . CarRenttr     Cpntrafftare « 
^ogoojifttlon.   30ft  111.    933L*      7*0*0   casea   ah©*  how  unnecessary 

la  tho  int»r>oaltien  of  »  court  of  equity  Ik  a  o««e  ltfco  thie 
(in  Ita  very  nature     colluwlve)    in  which  in  my  opinion   the 

inevitable   result   le   »  lifi*r.8«   to   plunder   the  public. 


- 
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RALPH  H.  JACKSOW,  doing  business 
as  RALPH  H.  JAOKSOU  &  CO., 

(Plaintiff)  Defendant  in  -irror. 


v. 


0** 


mmm  to  soon  CI  PAL 

COURT  OP  CHICAGO. 


0.  CLYDE  FKRSOH, 

(Defendant)  Plaintiff  in  rror. 


276  I.A.  604 

MR.  JUSTICE  SCAHLAH  DELIVERED  THS  OPIHIOH  OF  THg  COU  . 

In  an  action  of  the  first  class  in  the  Municipal  court 
of  Chicago p  Ralph  H.  Jackson,  doing  business  as  Ralph  H.  Jackson 
&  Company,  plaintiff,  sued  S.  Clyde  Person,  defendant.   In  a  trial 
before  the  court  with  a  jury  there  was  a  verdict  finding  the  issues 
in  favor  of  plaintiff  and  a^sssin^  Ms  daay^os  at  the  sum  of  t<4>500» 
Defendant  sued  out  this  writ  of  error  to  review  a  judgment  entered 
upon  the  verdict. 

So  point  is  raised  on  the  pleadings*  Defendant  in  error* ■ 
(hereinafter  called  the  plaintiff)  theory  of  fact  was  that  plaintiff 
in  error  (hereinafter  called  the  defendant)  was  interested  in 
exchanging  his  property  for  the  property  of  Max  Malter,  provided 
satisfactory  terms  might  be  reached |  that  pursuant  to  his  employment 
by  defendant  plaintiff  obtained  a  person  (Max  Malter)  who  was  ready, 
willing  c nd  able  to  exchange  his  real  estate  for  real  estate  owned  by 
defendant  upon  the  terms  and  prices  named  by  defendant,  and  that  under 
the  terms  of  his  employment  plaintiff  was  entitled  to  recover  a 
commission  equal  to  three  per  cent,  of  the  price  of  defendant's 
property.   Defendants  theory  of  fact  was  that  he  did  not  authorize 
an  exchange  of  the  properties  at  the  price  and  terms  at  which  Max 
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Malter  was  willing  &«  Wftfce  6&s  usad-s  "and  thai  -he  offer  of  Max 
Walter  was  made  in  the  form  of  a  written  contract ,  which  was  in- 
effective and  would  hare  "been  unenf  orceable  hc.d  it  been  "entered 
into*" 

Defendant  contends  that  "the  plaintiff  failed  to  sustain 
the  "burden  *  *  *  of  astabliaHing,  by  a  preponderaneo  of  the  evidence, 
that  the  defendant  had  authorized  the  ha -tits  and  terns  of  the  proposed 
exchange  of  properties."    Defendant  states  that  "the  primary 
question  of  fact  disputed  by  the  parties  concerning  which  each  gave 
a  different  version*  was  whether  the  defendant,  at  any  time  prior  to 
the  submission  to  him  of  the  final  contract  signed  by  Stalter*  &fSTQe& 
with  the  plaintiff  tt  consider  an  exchange  of  properties  in  which 
Mai tor *s  vacant  property  was  to  he  valued  at  125,000  (or  $2,500  per 
foot)  as  provided  in  the  contract  and  also  to  accept,  in  lieu  of  all 
cash  for  the  difference  in  the  valuations  of  the  properties,  125,000 
cash  and  the  balance  in  the  form  of  a  first  mortgage  to  Vs  given  back 
by  Halter,"  and  argues  that  as  "the  only  witnesses  offering  testimony 
with  respect  to  this  question  were  the  two  parties  to  the  suit,"  and 
as  "the  statements  of  facte  made  by  plaintiff  were  flatly  and  cate- 
gorically '-seni-'.d  by  dsii.mdtuit,  an  equally  credible  tritneec,  that 
therefore  plaintiff  failed  to  establish  his  ease  by  a  preponderance 
of  the  evidence •  "   The  preponderance  of  the  evidence  does  net 
necessarily  depend  upon  the  number  of  witnesses  testifying  as  to  any 
material  subject  of  inquiry*    ven  though  the  same  number  of  wit* 
nesses  testify  on  each  sic?  there  may  still  be  a  preponderance  on 
one  side  or  the  other*     hlle  the  number  of  witnesses  Is  a  factor 
that  may  be  taken  into  consideration  in  determining  where  the  v eight 
or  preponderance  of  the  evidence  lies,  it  is  not  necessarily  determin- 
ative, and  a  jury  may  be  fully  warranted  in  finding  in  favor  of  a  party 
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even  if  hie  case  is  supported  by  the  lesser  number  of  witnesses* 

It  was  the  province  of  the  jury  tc  pass  upon  the  credibility  of 

the  two  witnesses  and  to  determine  t&s  i  ight,  if  any,  that  should 

be  attached  to  their  testimony* 

"The  witness*  manner,  demeanor  and  bearing  upon  the 
stand.-  his  replies*  whether  frank  and  open  or  reluctant  and 

eva«ive,  -  hie  manner  of  expressing  himself*  whether  moderate* 
dignified  and  respectful  on  the  one  hand*  or  extravagant, 
impertinent  and  reckless  on  Uie  other,-  *  *  *  are  always  of 
vital  importance  in  determining  to  what,  if  any,  credit  the 
witness  is  entitled."   (Ill*  &  3t*  L*  R*  H*  &   C*  Cjjt  v*  Ogle, 
92  111*  353,  362.) 

It  is  net  the  law  that  a  verdict  which  rests  alone  upon  the  testimony 

of  one  party  who  is  contradicted  in  totg  by  another,  where  both  appear 

to  be  e  ually  credible,  will  be  set  aside  upon  appeal*  (See  aimer  v* 

Miller ,  255  111*  App*  465,  470,  and  eases  cited  therein;  Sheyalier  v* 

Seager*  121  111*  564,  570j  Ha yd en  v*  Miller.  205  111.  App.  147,  148| 

Mills  &  Co.  y.  gggffia  23^  Hl«  APP«  2?7»  280.)    As  stated  in  this 

last  mentioned  case  (p*  280) s 

"ISven  in  a  criminal  case  where  the  law  requires  proof  of 
the  defendant's  gmilt  beyond  a  reasonable  doubt,  a  judgment  of  con- 
viction will  not  be  reversed  merely  because  only  the  complaining 
witness  testifies  to  the  commission  of  the  crime  and  he  it  contra- 
dicted by  the  defendant.   Ihe  i-eople  v.  Gxecnberg,*  302  111*  566; 
The  People  v*  Beetcher*  298  111*"  580?   The  People  v.  Maoiejewski* 
294  111*  390. )"   (See  also  £y&a  v.  Karty*  200  111.  Vpp,  470j 
folllna  v.  Kronckc.  262  111.  App*  648  (Abet*) 

In  the  late  oase  of  The  People  v.  Fortino,  356  111*  415,  420,  the 
court  said: 

"This  court  has  frequently  held  that  the  testimony  of  one 

witness,  even  though  denied  by  the  aeeused,  may  be  sufficient  to 

sustain  a  conviction.  People  v.  chanda,  352  111.  36$   eople  ▼, 
^urek,  277  id.  621. " 

/Jfter  a  careful  reading  of  the  testimony  of  plaintiff  and  defendant, 

we  have  reached  the  conclusion  that  the  jury  were  justified  in  finding 

the  facts  as  stated  by  plaintiff.   Defendant's  counsel,  in  their 

brief,  admit  that  defendant  "was  a  person  of  some  eccentricity  of 

manner  and  speech,*  and  that  he  was  "a  man  possessed  of  a  somewhat 

unbalanced  emotional  nature •*   We  find  a  number  of  statements  made 
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by  defendant  of  a  kind  that  would  naturally  tend  to  make  a  jury 
question  his  testimony ♦   In  our  judgment  the  instant  contention 
of  defendant  is  without  merit.   fto  juries  hare  found  for  plaintiff 
upon  this  claim  and  the  trial  judge  in  each  case  approved  the  verdict 
of  the  jury* 

We  find  no  merit  in  the  contention  of  defendant  that  the 
court  erred  in  admit bing  the  proposed  written  contract  of  exchange 
submitted  by  plaintiff  to  defendant  for  his  vigsfttwr** 

In  his  reply  brief  defendant  advances  the  following  point t 
"The  plaintiff* s  whole  case  was  predicated  upon  the  contract  as 
finally  drafted  and  signed  by  Halter.   Plaintiff *s  statement  of 
claim  specifically  recited  that  his  performance  of  the  services  he 
had  been  employed  to  render  was  the  procurement  of  a  real  estate 
exchange  contract  in  the  usual  form  providing  for  an  exchange  of 
the  properties  and  it  further  alleged  that  at  the  time  of  the 
execution  of  s-  id  exchange  contract  by  Malter  he  was  ready >  willing 
and  able  to  enter  into  and  consummate  the  same;"  "that  the  (written) 
contract  ^as  the  only  legitimate  evidence  of  the  deal  Salter  proposed 
to  make  and  that  it  showed  upon  its  face  his  unwillingness  to  make 
such  deal  after  May  3rd*  1927,  which  time  limit  had  expired  when 
the  contract  was  submitted  to  the  defendants"  that  the  said  contract, 
dated  April  30,  1927,  signed  by  Halter  and  presented  to  defendant • 
contained  the  following?   "It  is  specifically  understood  that  this 
contract  becomes  null  and  void  unless  deposited  in  escrow  witm 
Chicago  Title  and  Trust  Company  before  5  P.  tt«,  Tuesday.  May  3» 
1927 •"   Defendant  argues  that  the  evidence  shows  that  this  eon- 
tract  was  first  presented  to  defendant  on  May  5,  and  that  as  Malter 
had  a  time  limit  attached  to  the  proposed  contract  it  was  "null  and 
void"  when  it  «mi  first  presented  to  defendant.    In  the  view  that 
we  have  taken  of  the  instant  contention  we  deem  it  unnecessary  to 
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consider  the  point  made  as  to  plaintiff *s  statement  of  claim,  nor 
need  we  determine  the  contention  of  defendant  that  the  written  con- 
tract was  not  submitted  to  him  until  Kay  5,  1927,  although  v?e  any 
aay  that  the  testimony  of  defendant  indicates  that  the  contract  was 
submitted  to  him  on  or  before  May  3.   The  trial  court  delivered 
the  following  oral  charge  to  the  Jury* 

"The  Jury  are  instructed  that  if  you  believe  from  a 
preponderance  of  the  evidence  that  the  plaintiff  obtained  Max 
Malter  to  trade  a  certain  property  of  hie  for  that  owned  by  the 
defendant,  and  if  you  further  believe  from  the  preponderance  of 
the  evidence  that  said  Ifex  Mslter  was  ready,  willing  and  able  to 
trade  the  property  owned  by  him  for  the  property  of  the  defendant 
upon  the  terms  and  at  the  price  given  by  the  defendant  to  the 
plaintiff t  then  the  defendant  is  entitled  to  recover  a  commission 
equal  to  three  per  cent*  of  the  price  named  by  the  defendant, 
to-wit,  one  hundred  and  fifty  thousand  dollars,  if  you  believe 
from  the  evidence  that  there  was  an  agreement  to  pay  the  same* 
notwithstanding  that  the  defendant,  Ferson,  thereafter  refused  to 
make  said  exchange,  and  did  not  actually  consummate  the  said 
transaction. 

"The  Jury  are  instructed  that  in  order  for  the  plaintiff 
to  recover  he  is  only  bound  to  prove  by  a  preponderance  of  the  evi- 
dence that  he  obtained  a  person  who  was  ready,  willing  and  able  to 
exchange  or  purchase  the  real  estate  owned  by  the  defendant ,  Person, 
upon  the  terms  end  price  named  by  said  defendant  to  the  plaintiff, 
and  tiiat  defendant  agreed  to  pay  a  commission  of  Z%i   and  the  fact 
that  the  defendant  did  not  actually  consummate  the  transaction*  and 
thereafter  refused  to  consummate  it,  makes  no  difference  in  this  case, 

"The  Jury  axe  instructed  that  it  is  not  necessary  that 
there  should  be  any  written  contract  actually  entered  into  between 
the  defendant  and  the  person  who  was  about  to  exchange  or  trade 
for  such  real  estate,  and  it  is  not  necessary  that  there  should 
be  any  written  contract  thereby  the  defendant,  Ferson*  employed 
the  plaintiff  to  make  such  exchange* 

"The  Geurt  instructs  you  that  the  owner  of  property  ia 
entitled  t,o  specify  at  what  price  and  upon  what  terms  he  will  sell 
or  exchange  hie  property,  and  that  a  broker  employed  by  him  to 
effect  an  exchange  at  certain  pricee  for  his  and  other  property 
and  upon  specified  terms,  will  become  entitled  to  a  commission 
only  in  the  event  he  produces  one  ready,  willing  and  able  to  enter 
into  the  transaction  agreed  to  by  the  owner)  and  in  this  case, 
even  though  you  may  believe  from  the  evidence  that  the  plaintiff 
procured  a  person  ready,  able  and  willing  to  consummate  a  certain 
exchange  of  property  with  the  defendant,  yet  if  you  find  that  the 
terms  cf  such  proposed  exchange  were  at  variance  with  the  terms 
authorized  by  the  defendant  it  will  be  your  duty  to  find  the 
issues  for  the  defendant* 

"The  Court  instructs  the  jury  that  if  you  believe  from 
the  preponderance  of  the  evidence  that  the  valua  ions  of  the 
property  and  the  terms  of  the  proposed  exchange  contained  in  the 
proposed  contract  signed  by  Malter  and  tendered  by  the  plaintiff 
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to  Person  ware  not  previously  approved  or  authorized  lay  the 
defendant*  Fsrson*  then  the  defendant*  hereon,  iao  unusr  no  duty 
to  accept  and  was  entitled  to  reject  the  some  if  he  saw  fit,  and 
in  euch  c=.ee  plaintiff  would  not  he  entitled  to  a  commission. 

«#  K  # 

"The  Court  instructs  the  Jury  that  in  ordDr  for  a  broker 
to  be  entitled  to  his  commission  on  an  exchange  of  property  he  muet 
produce  a  customer  willing  and  able  to  meet  all  the  terms  that  the 
seller  has  stated  to  the  broker  would  be  BatisfRCtory,  and  not  only 
as  to  the  valuation  placed  on  the  seller's  property*  but  also  as  to 
the  valuation  at  which  the  seller  ie  willing-  to  accept  the  property 
proposed  to  be  given  in  exchange. 

The  Court  instructs  the  Jury  that  you  are  not  to  set 
yourselves  up  as  a  Board  of  Arbitration  and  take  money  from  one 
party  and  give  it  to  the  other  just  because  you  can,  or  think  you 
can*  Your  duty  is  to  decide  honestly  and  fairly  whether  the 
plaintiff  has  established  by  a  preponderance  of  the  evidence  in 
this  ease  that  he  procured  a  purchaser  who  was  retidy,  willing  and 
financially  able  to  purchase  the  prox>erty  of  the  defendant  upon 
the  terms  which  the  defendant  has  stipulated  in  his  dealings  with 
the  plaintiff  *  and  unless  you  so  find  thejt  your  veroiet  should  be 
for  the  defendant • 

"The  Court  instructs  the  Jury  that  any  property  owner 
has  a  right  to  list  his  property  with  oxiy  broker  on  any  term*  he 
sees  fit.  The  mere  fact  that  he  has  so  listed  it  doee  not  entitle 
the  broker  to  any  compensation  for  his  efforts  to  find  a  buyer,  as 
he  had  the  liberty  to  accept  or  r  fuse  the  terms  of  the  listing, 
and  the  commission  ie  due  the  broker  only  when  the  terms  of  the 
owner  are  accepted  by  the  customer  produced  by  the  broker  *ho  is 
ready,  able  and  willing  to  purchase  on  those  terms*  which  the 
owner  has  given  to  the  broker* 

«#  *  * 
At  the  conclusion  of  the  charge  to  the  jury  the  following  occurred « 

"The  Court j   Any  suggestions*  either  of  youv 

»li*.  Paullin  (attorney  for  plaintiff)  *  2fo. 

"Mr.  fierce  (attorney  for  defend  nt)s  1  think  not.rt 

Rule  170  of  the  Municipal  court  provides! 

"Either  party  shall  have  the  right  to  present  to  the  judge 
requests  in  writing  for   ecific  instructions  to  the  jury  as  to 
matters  of  law,  provid  Rd  such  requests  are  presented  before  the 
commencement  of  the  arguments*  or  within  such  time  thereafter  ao  the 
court  may  deem  reasonable*  and  it  shall  be  the  duty  of  the  judge  to 
Include  in  his  charge  all  instructions  so  requested  which  he  con- 
siders as  properly  expressing  points  of  law  applicable  to  the 
decision  of  the  case*  but  in  so  doing  he  shall  not  be  oound  to  use 
the  precise  language  of  such  requests  provided  such  points  of  law 
are  embodied  in  the  charge  in  other  language  appropriate  therefor." 

It  is  apparent  from  a  reading  of  the  court's  oral  oharge  that  both 
parties  presented  to  the  judge  requests  in  writing  for  specific 
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instructions  to  the  jury  m  to  matters  of  law.  Fule  171  provides* 

"Objections  to  the  charge  mat  be  made  before  the  jury 
retire  nd  oust  specifically  point  out  Therein  the  p*rt  objected  to 
is  erroneous  •  nd  the  party  obj  d  ing  must  indicate  clearly  the 
correction  therein  desired  to  be  mda,  and  upon  the  objections 
being  made  the  Judge  may  make  such  corrections  as  he  may  deem 
proper •" 

From  the  record  it  appears  that  both  parties  ftp  rov*»d  the  trial 

court's  oral  charge  to  the  jury.   The  case  went  to  the  jury  upon 

the  theory  of  lav  that  pit intiff  was  entitled  to  recover  his 

commission  if  he  produced  a  person  who  was  ready*  willing  and  able 

to  exchange  real  eetate  upon  terms  satisfactory  to  defendant. 

Defendant  is  in  no  position  to  now  urge  the  instant  contention  that 

"plaintiff's  whole  ease  was  predicated  upon  the  contract  as  finally 

drafted  and  signed  by  Walter,"  "that  the  (written)  contract  Wftf  the 

only  legitimate  evidence  of  the  deal  Malter  proposed  to  »iak©»"  and 

that  said  contract  was  null  and  void  when  it  was  presented  to 

defendant.  Defendant  acquiesced  in  the  following  part  of  the 

court's  charge  to  the  jury:   "It  is  not  necessary  that  there  should 

be  any  written  contract  actually  entered  into  between  the  defendant 

and  the  person  who  was  about  to  exchange  or  trade  -for  such  real 

estate,"  and  that  plaintiff  was  only  bound  to  prove  "by  a  preponderance 

of  the  evidence  that  he  obtained  a  person  who  was  ready*  willing  and 

able  to  exchange  or  purchase  the  real  estate  owned  by  the  defendant p 

Person,  upon  the  terms  and  price  named  by  said  defendant  to  the 

plaintiff ,  and  that  o; fend ant  agreed  to  pay  a  commission  of  $%%   and 

the  fact  that  defendant  did  not  ecu  lly  consummate  the  transaction* 

and  thereafter  refused  to  consummate  it,  makes  no  difference  in  this 

case.*  Indeed,  it  is  apparent  that  defendant  suggested  to  the  court 

the  following  part  of  the  charge:   "In  order  for  a  broker  to  be 

entitled  to  his  commission  on  an  exchange  of  property  he  must 

produce  a  customer  willing  and  able  to  meet  all  the  terms  that  the 
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neller  fe»c  steted  to  the  broker  would  be  zvtlrfrctory,   and  not 
only  pc  to  the  Y?.ltmtion  placed  on   the  B»ller*s  property ,  but 
&I30  as  to  the  valuation  at  which  the  seller  i©  willing  to  accept 
the  property  proposed  to  "be  given  in  exchange •"   It  i8  undisputed} 
in  the  rocord,  that  plaintiff  vrrote  to  defend  suit,  on  "ay  6,  ftdricivg 
him  that  Salter*  ;he  prospective  oustomer,  had  axtended  the  time  for 
obtaining  t&e  »tga  ture  to  the  contract  until  Saturday  noon,  May  7* 

The  judgment  of  the  Municipal  court  of  Chicago  is  affirmed* 

Gridley,   --'•  J.,  and  wuiiivan,  Sm9   coaour* 
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FREDERICK  A.  WILSON,  ) 

(Plaintiff)    Defendant  in  Error,     ) 

v.  )  ERROR  TO  CIRCUIT  COURT 

HEERY  B.  KILGOUR,  j    OF  COOK  COUUTY* 

(Defendant)    Plaintiff  in  Error,     )  ^  g\    *** 

4io  l.A.  o(/4 

MR.  JUSTICE  SCAHLAir  DELIVERED  THE  OPIBIOJ  OP  THE  COURT* 

This  is  an  aotion  in  assumpsit  brought  "by  Frederick  A* 
Wilsons  plaintiff,  against  Henry  B.  Kilgour,  defendant,  to  recover 
a  real  estate  "broker's  commission  and  interest  alleged  to  be  due 
him.    In  a  trial  "before  the  court  with  a  jury  a  verdict  was  re- 
turned finding  the  issues  for  plaintiff  and  assessing  his  damages 
at  the  sum  of  $8, 687 .50.   This  writ  of  error  followed  a  judgment 
entered  upon  the  verdict. 

Ho  point  is  made  as  to  the  pleadings.  It  appears  from 
the  record  that  there  have  been  four  trials  of  this  cause.  The 
first  resulted  in  a  verdict  finding  the  issues  for  plaintiff  sad 
assessing  his  damages  at  the  sum  of  |3,125.   Defendant's  motion 
for  a  new  trial  was  allowed  by  the  trial  court.  In  the  second 
trial  the  jury  found  the  issues  for  plaintiff  and  a  ssessed  his 
damages  at  $8,968.50.   Defendant's  motion  for  a  new  trial  was 
allowed  by  the  trial  court.   Upon  a  third  trial  the  trial  court, 
at  the  conclusion  of  all  of  the  evidence,  directed  the  jury  to 
find  a  verdict  for  defendant.   Judgment  was  entered  upon  the 
verdict  and  plaintiff  appealed.   Upon  that  appeal  we  held  that 
the  trial  court  erred  in  directing  a  verdict  for  defendant  and 
that  it  was  apparent  from  the  record  that  the  trial  court,  in 
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directing  the  verdict,  had  passed  upon  the  weight  and  preponderance 
of  the  conflicting  evidence,  and  we  reversed  and  remanded  the  cause 
for  a  new  trial. 

Defendant  contends  that  the  verdict  of  the  jury  in  the 
instant  trial  is  contrary  to  the  manifest  weight  of  the  evidence. 
Y/hile  this  contention  is  strenuously  argued,  in  view  of  the  fact 
that  three  juries  have  found  for  plaintiff,  we  would  not  he  justified 
in  sustaining  it. 

The  trial  court,  after  reading  the  written  instructions 
to  the  jury,  then  gave  to  the  jury,  of  his  own  motion,  the  following 
interrogatory*   "Did  the  jury  in  its  verdict  include  interests,  and 
if  so,  how  much?   Answer  yes  or  no."   Shen  the  jury  returned  its 
verdict  it  also  returned  the  special  interrogatory  and  the  answers 
thereto  as  follows:  "Did  the  jury  in  its  verdict  Include  interest; 
and  if  so,  how  much?   $2,437*50/100.   Answer  yes  or  no.  Yes." 
Defendant  contends  that  the  court  committed  reversible  error  in 
submitting  to  the  jury  the  special  interrogatory;  that  the  form  of 
the  interrogatory  was  such  that  it  plainly  suggested  to  the  jury 
that  plaintiff  was  entitled  to  a  verdict*   This  contention  is  un- 
doubtedly a  meritorious  one.   Plaintiff 9   in  the  oral  argument p 
admits  that  the  special  interrogatory,  standing  alone,  is  justly 
subjeot  to  defendant's  criticism  but  asks  us  to  consider  the 
interrogatory  in  the  light  of  all  the  instructions  given  and  to 
hold  that  the  jury  could  net  have  been  misled  by  the  interrogatory. 
We  are  satisfied  that  we  would  not  be  justified  in  so  holding.  As 
we  read  the  interrogatory*  the  jury  would  naturally  infer  from  its 
phraseology  that  the  court  expected  the  jury  to  return  a  verdiot 
for  plaintiff.  As  counsel  for  plaintiff  admits  that  the  interrogatory 
is  bad,  it  is  surprising  that  he  did  not  suggest  to  the  trial  court 
the  addition  of  a  few  words  that  would  have  cured  it.  Three  juries 
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hare  found  for  plaintiff,  and  it  is  a  matter  of  regret  that  we 
are  forced  to  reverse  the  instant  judgment.  We  feel,  however* 
that  the  giving  of  this  special  interrogatory  was  highly  pre- 
judicial to  defendant,  and  as  the  material  facts  in  the  case 
were  seriously  controverted  our  duty  is  plain* 

Other  errors  are  assigned  and  argued  "by  defendant  hut 
we  deem  it  entirely  unnecessary  to  pass  upon  the  seme* 

The  judgment  of  the  Circuit  court  of  Cook  county  is 
reversed  and  the  cause  is  remanded* 

E1SVERSED  AJCD  KEMAHDED* 

Gridley,  ?•  J.>  and  Sullivan^  J«,  concur* 
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1934  STREETS  OF   PARIS.  INC., 

(Complainant)    Appellee, 


v. 


CHARLES  H.   WEBER,    CHATC 
COBRAD  and  ARTHUR  80HR0KDER, 

(Defendants)  Appellant*. 


PARIS,    1MJ.  ,    ANDREW  B.   RUBOR  I, 
ROY  HaLL,    JOHB  H.   MoMAHQB, 
IBTERBATIUEAB   CAFE,    IBC. ,    and 
RICHARD  «.   HOOD, 

(Defendants  to  Counter- 
claim Below)       Appellee*. 


IBTSRLOCfTORY  kPPEAB 
)         SROB   CIRCUIT    dbURT 

)      o-f  cook  eoui     . 

12  76  I.A.  60 4 


BR.    JUSTICE   SCABBAB  DELIVERED  THE  OPI8IQB  QV  THE  COURT. 

Complainant   (appellee  In   tills  court)    riled   its  verified 
Bill  against   Charles  H.  WeBer,  Charles  Conrad  and  Arthur  Sohreeder, 
in  which  it  prayed  that   defendants,    their  agents,    servants   and 
attorneys,   Be   enjoined  from  harassing,    annoying  or  intimidating 
complainant,    ite  directors,  officers,    agents  or  servants  and  at- 
torneys,  and  from  in  any  wise  interfering  with  the  peaceful  possession 
and  quiet  enjoyment  By  complainant  and   its  suB concessionaires  of  the 
premises  leased  to  it  By  A  Century  of  Progress  and  known  as  1934 
Streets  of  Paris;   from  instituting  any  suits  at  law  or  in  equity 
against   complainant  or  its   auBeonceasionaires,    or   its  officers, 
directors,   agents,   servants  and  attorneys,   or  either  or  any  of  them, 
or  against  A  Century  of  Progress,   in   connection  with  any  claim  or 
claims  which  defendants  or  either  of  them  might  have  arising  out 
of  a  contract  of  Charles  H.  Weber  with  "Paris,   Inc.;"     that  upon  a 
hearing  of  the   issues   the  injunction  may  Be  made  permanent, and   that 
complainant  may  hare  judgment  against  defendants  in  the  sum  of 
#80,000  and   costs.     Defendant  WeBer  filed  a  verified  answer  and 
counterclaim  in  which  he  denied   complainant^   claim  and  prayed 
specific  performance  of  a  contract   entered   into  Between  him  and 
Paris,   Inc.,   which  leased  to  him  certain   space   in  the   concession 
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known  as  Paris,   Inc.    at   the  Chicago  World's  fair  for   the  period 
'beginning  with  the  opening  of  the  concession  known  as  Paris,   Inc., 
at  the  Chicago  World's  fair,  which  is  now  contemplated  as   June  1, 
1033,   and   ending  witn    the  date  ol'    the   closing  of   said   concession 
at   the  World's  fair,   which  is  now   contemplated   to  be  November  1, 
1933,   or  for  the  duration  of  the  Fair.*     The  counterclaim  also 
prayed  an   injunction   against  certain  individuals,  Paris,   Inc.,   and 
1934  Streets  of  Paris,   Inc.,   the  defendants  to   the  counter el aim, 
enjoining  them  from  asserting  dominion  or  control  over  the  premises 
demised  to  Weber  by  Paris,   Inc.,    and  over  certain   structures  and 
properties  upon  said  premises;   from  operating,   during  the  1934 
World's  fair,   any  business,   the  exclusive  right   to  which  had  been 
reserved  to  him  under  said  lease;   from  interfering  with  his  right 
to  possession  of  said  premises  and  the  operation  of  his  business 
thereon,   and  with  the  preparation  by  said  Weber  and  his  sub  conces- 
sionaires for  the  re-opening  of  the  World's  fair  in  1934,      The 
counterclaim  also  prayed  the  appointment  of  a  receiver  to    take 
charge  of  the  premises  pending  the  litigation,  or  to  receive  the 
profits  therefrom;  a  Judgment  for  damages  for  breach  of  contract 
and  discovery  fttsa  the  various  defendants  of  the  details  of  an   al- 
leged conspiracy  to  deprive  Weber  of  his  rights  under  his  oontract 
with  Paris,   Inc.     A  motion  for  a  temporary  injunction  upon  his 
verified  answer  and   counterclaim  was  made  by  Weber,   and  thereafter, 
a  motion  was  made  by  complainant   for  a  temporary  injunction  upon 
the  allegations  of  the  verified  complaint.     Both  motions  were  heard 
by  the  chancellor  upon   the  complaint  and  answer  thereto  and  the 

counterclaim  of  defendant  Weber,    and  upon   certain  affidavits  that 
were  read  in   support   ol*   and  in  opposition   to   complainant's  motion. 

So  oral   testimony  was  heard,  but   the  chancellor  admitted  in  evidence 

and  considered  "Rules  and  Regulations  for  Concessionaires  of  A 
Century  of  Progress  1933,*   adopted  by  A  Century  of  Progress. 
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At  the   conclusion  of   the  hearing  the  chancellor  tendered 

the  following  opinion: 

The  Court   appreciates   that   to   each  of  the  interests  in- 
volved here  the  matter  is   bo   important  that   they  argued   it  at  length. 
In  order  that  the  Court  will  he   fully  Informed  ae   to   the  fucta,    the 
Court,  at  the  outset,   carefully  read  the  pleadings  and  the  exhibits, 
and,    as  I  went   alon^,   1   also   analyzed  the   situation,    so   that  I   think 
I  have  the  matter  pretty  well  in  my  mind. 

"I   remember  that  when  talk  first  arose  among   civic  leaders 
in  Chicago,   as  to   the  advisability  of  holding  a  World's  Fair,   there 
was  a  discussion  as  to  whether  the  J* air   should  be  held  in  1933  or 
in  1937;   1933  beinp:  the  anniversary  of   the  year  when   Chicago  was 
incorporated  as  a  village  and  1937  the  year  in  which  it  was  in- 
corporated as  a  city.     At  that  time  there  were  other  cities  that 
were  contemplating  holding  a  Fair.      The  people  of  Chicago,   after 
considering  it,   and,   I  assume,   to   some  extent,  because  of  the  de- 
pression which  was  then  becoming  apparent,   decided  to  hold  the 
Fair  in  1933. 

"When  Chicago  held  its  Fair  known  as  the  World's  Columbian 
Exposition,   it  was  planned  to  hold  that  in  1892,    four  hundred  years 
after   the  landing  of  Golumbus.      Due  to   inability  to   get   the  matter 
in   shape,  it  was  postponed  until   1893  and  was  held  in  1393, 

"After  reviewing  the  entire  subject  here,   the  Court  is 
satisfied  that  what  was  contemplated  by  everyone  concerned  was 
that  a  Fair  would  be  held  and  that  it  would  be  held  in  one  year. 
It  was  contemplated   taat    the  Fair  would  be  held  in   the  summer  time 
and  go  on   into  the  Fall,  because  from  the  nature  of  the  construction 
it  was  apparent  that  it  was  never  intended  that  the  Fair   should 
continue  into   the  winter, 

"A  concessionaire  or  anyone   else  who  made  a  contract  with 
the   corporation  had  a  right   to   expect   that  his    contract  vould  carry 
him  through  the  Fair  as  then  contemplated.      It  is  the  opinion  of 
the  Court   that  no  one  contemplated  that  the  Fair   should  continue 
two  years. 

"The  Court  finds  that  in  the  contract  between  the  corpora- 
tion, the  Century  of  Progress  corporation,   and  Paris,   Incorporated, 
that  what  was  contemplated  was  the  operation  of  Paris,  Incorporated, 
during  1933.     Of  course,  if,   for  any  reason  the  Fair  had  not  gone 
on  in  1933,  then  there  would  be  plausible  argument  and  probably 
good  argument   and  weight  in   saying  that  the  parties  who  entered 
into   those  contracts  should  have  their  contracts  recognized  for 
1934.     However,   we  know  that   the  Fair   of  1935  "-ent   ahead  and  was 
successful  and  the  Court  finds  that  the  contract  between  the  Fair 
corporation  and  Paris,   Incorporated,   and   the   contract   also  between 
Paris,   Incorporated,   and  Charles  H.  Weber,   covered  only  the  period 
until    the   close  of  the  Fair  in  1933. 

"Therefore  the  Court  finds  that  Paris,  Incorporated,   did  not 
have  any  right   to  a  renewal  of  its   contract  or  concession  in  1934. 
Having  decided   fcaaft   question,   of  course,    the  other  matters  that 
have  been  discussed  follow  as  a  matter  of  course, 

"Therefore  the  complainant  in   this   case,   the  1934  Streets 
•f  Paris,    Inc.,    a  corporation,   is   entitled   to  the  relief  claimed. 
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The  converse  is  likewise  true,    that   the   defendants  are  not   entitled 
to   relief  they  contend  Tor  in   their   counterclaim. 

"I  believe  that  covers  all  the  points. M 

The  order   entered  by  the   chancellor  recites,  inter  all  a: 

"And  the  Court  having  construed  the  statute  entitled,   An 
Act   In  Relation   to   the  Chicago  World's  Pair  Centennial   Celebration, 
enacted  by  the  General  Assembly,   approved  and  in  force  on  June  lath, 
19P9,   and  having  conetrued   the  ordinance  entitled,   A  Century  of 
Progress  Ordinance,   ordained  and  passed  on  April  16,   19;*U,  by  the 
South  Park  Commissioners,    a  smnicipal    corporation,   and  having  con- 
strued the  application   for  a  penult   for   a  concession   to  A  Century 
of  Progress,    dated  March  9,   1933,  made  by  Paris,   Inc.    and  accepted 
en  aiarch  lc,   1935,   by  A  Century  of  Progress,  which  application  upon 
Its  acceptance  became  a  permit  for  a  concession  from  A  Century  of 
Progress  to  Paris,   Inc.,   a  corporation,   and  is  attached  to   the  de- 
fendant's (Charles  K.   Weber)    counterclaim  as    'Defendant's  Sxhibit 
2',    and  the  Court  having   construed  the  memorandum  of  agreement  in 
the  nature  of  a  sub-lease  between  Paris,   Inc.,   an  Illinois  corpora- 
tion,  and  Charles  H.   Weber,    entered  into  on  March  30,   1933,   and 
approved  by  A  Century  of  Progress  on  March  9.  19  33,   which  memorandum 
of  agreement  is  attached  to   the  defendant's  (Charles  U,  Weber) 
counterclaim  as    'Defendant's  Exhibit  1',  Doth  Further  Find: 

"That  the  Chicago  World's  ^air  or  Exposition  held  and  con- 
ducted by  A  Gentury  ©f  Progress,   a  corporation,  in  Chicago,   Illi- 
nois,  during  the  year  1933,   closed   and  terminated  on  iiavember  12, 
1933,  and  that  all  rights  of  Paris,   Inc.,   a  corporation,   and  of 
Charles  H,  Weber,   defendant  herein,    and  of  all  parties   claiming 
under  them  to  operate  any  concession  or  sub- concession  within  the 
grounds  of  the  Chicago  World's  Pair  or  Exposition  terminated  on 
November  12,   1933. 

"The  Court  further  finds  that  all   the  equities  herein  are 
with  the  plaintiff,  1934   Streets  of  Paris,    Inc. ,    8  corporation,    ami 
that  it  is  entitled  to  a  temporary  injunction  as  prayed  for  in  its 
complaint,   and   that  the   defendant,   Charles  K,   tfeber,    is  not   entitled 
to   the  temporary  injunction  or  to  the  appointment  of  a  receiver  as 
prayed  for  by  him  in  his   counterclaim.* 

After  a  careful   consideration  of  the  record   and.  the  able 
briefs  filed,  we  are  satisfied   that   the  chancellor  was  correct  in 
assuming  that   the  major  question  to  decide  upon   the  motions  before 
him  was,  Had  Weber  any  right   to  possession  of  the  premises  in   ques- 
tion after  the  close  of  the  .fair  in  1933?       The  chancellor  answered 

that  question  in  the  negative,   and  we  are  in  accord  with  his  conclu- 
sion xh  that  regard. 

Defendant  Weber's  entire   claim  is  based  upon   the  agreement 

©f  March  30,   1933,   between  him  and  Paris,    Inc.      That   agreement  was 

in  the  nature  of  a  sublease  and   demised  eertain   ^paoe  in  the  con- 
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cession  operated  "by  Parle,   Inc.    for  the  period  "beginning  with   the 
opening  of  the  eonoeesion  known  as  Parle,   Inc. ,   at  the  Chicago 
World'e  Pair,  which  ie  now  contemplated  ae  June  1,   1933,   and   ending 
with  the  date  of  tue  cloeing  of  the   said   concession  at  the  World's 
Pair,  which  ie  now  contemplated  to  he  Kovember  1,   1933,  or  for   the 
duration  of  the  Pair* "       The  bill  of  complaint   set  forth  certain 
provisions  of   the  enabling  acte  enacted  hy  the  legislature  of   this 
state  In   connection  with   the  1933  and  1934  fairs.      The  flret  act 
(Cahill'e  Illinois  Revised  statutes  1929,    eh.   127c)    granted  to  A 
Century  of  Progress   (then  known  as  Chicago  World's  fair  Centennial 
Celebration)    the  use  arid  occupancy  of  lands  belonging  to   the  State 
Of  Illinois,  within  and  adjacent   to  Chicago,  provided   that   if  any 
of  the  eaid  lands  were  controlled  by  any  Park  Commissioners,   the 
use  and  occupation  of  the   same   should  be    conditioned  u-on  the  con- 
sent and  approval  of  such  commissioners.      The   second   act  (Cahill's 
Illinois  Revised  Statutes  1931,    ch«    32,    sece.    52B  et   sea. )   re- 
affirmed  the  earlier   statute,      the  land  selected  hy  A  Century  of 
Progress  was  within  areas  controlled  by  the  South  Park  Commissioners 
and  on  April  13,  1930,    said  Commissioners  passed  an  ordinance  grant- 
ing permission  to  A  Century  of  Progress  to  oecupy  the  site  selected 
and  this  ordinance  wae  accepted  oy  A  Century  of  Progress  on  May  12, 
1930.      The   enabling  acts   and  the   said  ordinance  provided  for  an  ex- 
position in  1933,     for  certain  limited  purposes,   towit,   the  removal 
and  demolition  of  Improvements  upon   the  premises,   A  Century  of  Pro- 
gress was  permitted  by  the  legislature  end  by  the  said  Commissioners 
to  use  the  premises  selected  after  the  year  1933,     We  are  eatisfi-d, 
however,   that  the  chancellor  was   correot  in  assuming  that  in   so  far 
ae  the  operation  of  an  exposition  was  concerned,   the  legislature, 
the  Park  Board,   A  Century  of  Progrese,  Paris,   Inc.,   defendant  ^eher, 
and  all   concessionaires  and.   subconcessionaires,    contemplated  that 
the  premises  were  to  be  used  during  19  33  only  and   that   at   the 
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expiration  of  the  1933  »aiT,    in   so   far   as   the  operation  of  an   ex- 
position was  concerned,   the  rights  of  A  Century  of  Progress,  Paris, 
Inc.    and  defendant  Weber  ceased  and  terminated.     At   a  sneeial  ses- 
sion of  the  General  Assembly  of  the   state   tnere  was   enacted  a  hill 
in  relation  to   the  celebration  by  A  Century  of  Progress,  which  was 
approved  February  28,  1934.      its  preamble  recites,   in  part,  as 
follows:        "Whereas,    the   said  World's  Pair    arid   International  Exposi- 
tion so  conduoted  by  said  A  Century  of  Progress,   closed  and  termi- 
nated en  the  12th  day  of  Jioveisber,   1933*  —   "Whereas,    said  A  Century 
of  Progress  is  a  suitable  and  proper  agency  to   conduct  said  Chicago 
World's  Pair  in  the  year  1934.  *       The  act  provides  that  there  is 
granted  to  A  Century  of  Progress  the  use  and  occupation  of  all  lands 
or  rights  therein  of  the  State  of  Illinois,  whether  submerged  or 
otherwise,  within  the  present  limits  ©f  the  City  of  Chicago  or  ad- 
jacent thereto,  which  may  be  designated  and  selected  by  A  Century  of 
Progress   "as  the  site  or  sites  for  the  holding  of  said  Chicago 
World's  Pair   to   be  held  during  the  year  19  34,"  snd  it  provides   that 
in  case  the  site  or  sites  finally  located  and  fixed  by  A  Century  of 
Progress  for  said  "Chicago  World's  Fair  to  be  h?ld  during  the  year 
1934,**   shall   include  Stands    the  title  or   control  of  which  is  in   any 
Park  Commission,   then  and  in  that  event  the  use  of  such  lands  for 
the  purposes  of  said  Chicago  World's  Pair  to  be  held  in  the  $ear 
1934  "shall  be  conditioned  upon  the  consent  and  approval  of  said 
Park  Commissioners, H     On  March  10,   1934,   the  South  Park  Commissioners 
enacted  "An  Ordinance  authorising  A  Century  of  Progress  to  Prepare 
for  andto  operate  During  the  Year  1934  a  World's  Pair  upon  Certain 
Lands  and  Water  areas,"   and  reciting  taat   "the  said  World's  Pair  so 
conducted  by  said  A  Century  of  Progress  Closed  and  terminated  en 
the  13th  day  of  A'ovember,   1933,    and  all  rights  of  said  A  Century  o* 
Progress  to  operate  said  World's  Pair   ceased  and  expired  on  the 
said  12th  day  of  November,   1933,"  and   "it   is  desirable  that  permis- 
sion and  authority  to  prepare  for  and  to  operate  during  the  year 
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1934  *   *  *   a  World's  fair  upon   the  land  and  water  areas  used  and 
occupied  for   such  purpose  during  the  year  193:3."     by  said  ordinance 
the  Commissioners  granted  permission  arid  authority,   under  the   condi- 
tions*  and   terms   set  forth  therein,    to   A  Century  of  Progress   to  use 
all   or   such  portion  of  land   and  water  areas   (designated  on  a  map 
©r  plan  attached   to   said   ordinance)    wae  may  be  required  lor   the 
purpose  of  constructing,  bringing  into  being,   conducting  and  operat- 
ing a  World's  Ma.iT  in   the  yeat  1934. "     This   ordinance  was  accepted 
by  A  Century  of  Progress. 

It  seems  clear   to  us  that  the  rigats  of  A  Century  of  Progress 
to  operate  , a  -g'air   terminated   in  1933,    and   if  we  are   correct  in   so 
holding,  it  would  follow,  of  course,    therefrom,   that   the  rights  of 
Paris,    inc.,  which  operated  a  concession,    ;>-nd   the  rit(iits  oi  defendant 
Weber  to  operate  a  subconeession,  necessarily  ceased  and  expired  at 
the  same  time,     *©  may  add  that  it  appears  from  certain  letters 
written  by  Weber's  agent  that   the  litter  recognized  that  his  rights 
in  the  premises  expired  at  the  close  of  the  1933  World's  i'air*     ^'hen 
his  contract  with  Paris,   Inc.    is  interpreted,   as  it  must  be,  in   the 

light  of  the  statutes  and  ordinances  to  which  we  have  referred,    the 

is 
only  reasonable  interpretation   of  the   contract/that  the   rights  of 

defendant  *eb«r  thereunder  terminated  at  the  close  of  the  1933  Fair, 

When  the  chancellor  determined  upon  the   record  then  before 
him  that  Weber  had  no  basis  or  ritiht  upon  which  to  found  his  demand 
ftr  possession  of  the  premises  it  became  his  plaia   duty  to   er.ter  the 
preliminary  injunction  that   forms   the   subj-et  matter  of  this  appeal. 
Appellants  have   seen   fit  to   argue  at  great  length   that   the  bill    state© 
ne   case  for  injunctive  relief,  but   it   is   raffle! en t   to   aay,   in  answer 
thereto,   that  we  have   oarefully  considered  the  bill    and  are   satis- 
fied that   the  complainant  has   stated    therein  a  prjjaa  facie   case 
entitling  it    t©   the  preliminary  injunction. 

Appellants  contend  that  the    court  erred  in   finding  as  a  fact, 
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in  the  order  Appealed  from,   that  the  World' e  Fair  Exposition  eon- 
ducted  as  A  Untury  ©1'  Progress   Murine  1953  terminated  JKoveraber  12, 
1933,   and  that   therefore   all   rights  of  Paris,   lno.    and  its   sublessee 
Weber  terminated  with  it;    that   such  a  finding  is   conclusive  of  Weber's 
right  and  should  not  have  been  made  unon  a  motion  for  a  preliminary 
injunction.     We  find  no  merit  in  this  contention^      The  finding  was 
based  upon  the  record  presented  to    the   chancellor  upon  the  motions 
for  preliminary  injunction  made  by  both  parties  and   it   does  not 
finally  adjudicate  appellant  Leber's  rights  in   the  premises, 

"An  interlocutory  injunction  is  merely  provisional   In  its 

nature  and  does  not   conclude  a  rignt.      It  usually   stands  as  a 
binding  restraint  until   rescinded  by  the  further  action  of   the 
court. *        (The  People  v.    atandid&e.    333  111,    361,   365.) 

The  finding  in  question   in  no  way  bnrs  appellants  from  presenting 
evidence  upon  the  final  hearing  in   support  eft&eirpe   itien  nor  from 
rearguing  the  question  upon  the  record   then  made.     Bat  upon  the 
state  of   the  record  presented    to    the  chancellor   it  w»a  obvious   that 
it  was  neoessary  that   temporary  relief  be   afforded   to   the   complain- 
ant or  the   counter- claimant,    arid   we     re   satisfied    that  he  did  not 
abuse  his  discretion   in   entering  the  preliminary  injunction. 

The  interlocutory  order  of  the  Circuit   court  of  Cook  county 
appealed   from  is  affirmed. 

IHTT5RJ  .OCT  TORY  0SBS8  AFPIRxn. 

Oridley,  P.    J.,    and  Sullivan   J.,    concur. 
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run  and  held  at  Ottawa,  on  Tuesday.,  the  firjft  day  of  May,  in 

■ 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty- f< 

within  and  for  the  Second  District  of /the  State  of  Illinois: 

■sent--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 

Hon.  FRANKLIN  R.  LOFE,  Justice. 

Hon.  BLAINE  HUFFMAN,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk.  y 

E.  J.  WELTER,  Sheriff.    2  #  6  1 


BE  IT  REMEMBERS]),  that  afterwards,  to-wit:  On 
JUN88  1934    the  opinion  of  the  Court  was  filed  in  the 
eric's  office  of  said  Court,  in  the  words  and  figures 
llowing,  to-wit: 


. 


1 


,  et    1. , 

1  # 
>adaats  in     rror, 

Plata tiff  in  «>ror» 


r.rror  to 

trt, 


—     .  J. 
Ba&Xey  ,  ^ed 

suit  -     :..;.-■     .,  before  I  I 

:ounty,   for  att*o  noy's  fetes  t: 

aa#  ■•■   ■ 

the  amount  of  .  . 

•  m    ;irouit  Oiart*     Trial  *"\^>  had  befo  .it  1b  tho 

Cirou'.  t  (meat  reader*  dint  if)         the 

■:'   B6S«       ro?  this  j'--  ■  • 

the  ■  oart  on  a  writ  of  error « 

tttttlff  la  error  filed  an  ,he 

pertlaeat  Peeti    are    .I-  lag*     Th  nnt  la  • 

:  ■  -  ill  , 

oxp  raoord  di  of 

1     •  fearer  repreeeate<        a    temoopa  in  ©oastderable  lit; /.ration, 

(art-  Led  rraiB  Jaaa  ry,  I1»IB8 

Mr.     eavor,  one  o:*  the  starabors  o  , 

i-.i  iod  to  the  v»r>  vloes  that  h«<"  .  t  the 

aha.r  •  \j30oea,  were  Bade  at  tho  dire      I  . 

that  ir  •  ml  roa  ;iervieo  in 

ounty; 
aa<S  oi     1         -y  for     uah  Bervioee  1  1    ,  ;om,   the 

plaintiff  in  «rror,  offered  tatso -ter  t  this 

Q 
-     1     « 


. 


. 


- 

- 
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on  el  the t  B%  . 

plaint!  i    . 

t,   viz,, 
•  tli  •  * 

th«  >f  thin     ourfc,  :<  . 

I  3  l  Lde, 

1  •  V   e  '  ot 

it  Of  to  ..'..:'  t   is 

bou  o.;T«t    i  retoforr  wo  oan 

■ay     hat  th  i  felt  of  the  evidence 

we  would  ft  ustlfiea1   La   reversJ 

The  fcri    I  ■'.■■. 

and  hearing  ying, 

rt  of  r@vi.ew  to    -  sigh  the  testimony  of   I 

various  wltne\ses#     the  plaintiff  In  error  ru! 

tinat  ffadlay  and  Beaver  did  rvot  do  1  in 

their  ot  &  in 

the  11  .tion  was  rai-fl  iih© 

def  nd&nt  in  error,     ,.s  previously  ,  lainiirf  in  error 

tliony  to  Phot?  th«  ®d 

wore  noJ    '  .    liable,  fcewary  ily 

jraade  by  other  lawyers   for  like  service  "ounty.      M  the 

•  of  Hart  v   ♦      11  on,   177  111,  »,  SlO,  Ft  ted   I 

•  ld©r&tl.'»a  a  ease  in  aaay  respceta  v  tilar     o  th  ■■-..     The 

I  talon  use   this  1  --  iao 

ered  whs  o  o  of  the  vital  1  sues  in  ta  Pliant 

knew  it  en«i  he  cov;  c?     be  n  oof  In  support 

lln  d6f<nres  that  th     aharges  were  exec*  sive.  t        ds,  h© 

'   I  ard  to    soaaplain  that  the  jury     olio  only  evide&ee 

x  in  fixing  the;  amount  th«  ell  ■ :  itled.  to# 

i  \ly  t  ndr   to  .rdiot,  an  :  it  is 

the  v<\rdlttt  is  aot  so  manifestly  c  to  the  weight  of 

the  evidenoe,  as   "o  warr  at  a  ravers  er  that  rea    :n." 
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STATE    OF   ILLINOIS. 

second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois.,  and  the  keeper  of  the  Kecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court.-  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73815— 5M— 3-32)  <*^»»7 


AT  A  TERM  OF  THE  APPELLATE-  COIMT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  t\e  firs^'-day  of  Mayj  in 

\ 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty- four, 

within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 

Hon.  FEAKCLII  R.  DOVE,  Justice. 

Hon.  BLAIHE  HUFFMAN,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk.   <r*  »rf  ^  t 

E.  J.  WELTER,  Sheriff. 


©  \J 


BE  IT  REMEMBERED,  that  afterwards,  to -wit:  On 
h'iqqKYM    ^e   °Piniori  °1"'  ^-ie  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 


following,  to-wit 


L 
r   Term,    &«{>•    .1.934. 

,:   .      \ 

Llant  riled  hie  petition  Is  irouit  court  or  Letoa 

county,  divore©  theretofore  ei 

'    ,   In  favor  of  ,  granting  to  h  m 

,  •  .    fce     ,  ,   ^  Shi ,  • 

iv  ,  be  modified  *,ody  o  .xlld.ren 

lJ.3  '       v    ■  '       :        ;     i ;-»    i  3UL*    l  - 

uot  o.  ■■:•   11:  andorod  tor  an  u       t    w      on 

have;  the  euatody  of  said  children* 

ttUae  bad    flfoaured  a  Seeree  of  diverse  pellrott 

ta  A   ■  il  1      L,        JiUng  hor  the  tildxen.     Thia  decree 

also  provided  .  I  ?  .  of     17.00  per  w  elc  for  the 

oare,   foppert  e  u     fcioa  of    aid    i   ildren* 

The  appall*  ■  li       i  11  etain  i  ;  lust 

which  -end  red  hex*   :n  unfit  per  on   to  Ion  .dy 

ef  Sc:l<"   ehildr  n.  m  t*as 

had 'by  the  trial   vourt,  which  on  August     &t  1  ®r 

denying  the  petit:  „         (pellaat  »ri  em 

» 
the  orde-   entered* 

.  intfii     d  ft  residence  in  which 

roo        •      :;.        ■  are  froa  the  evid-noe  that  o  sionally 

called  v    i  ellei    at  aer  raeiden.ee,   whm  the  children  a%» 

Appellant  charges  appellee  with  istpra  e*    soaduet  *lth  the  a&id  ftelff* 

before   the  children.  I ,al 
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to i     i       ©3  :.  ■  fci*«r 

witru-  ;  ;,  :  ,     a  are 
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Or 
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STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  thirtv- 


Olerk  of  the  Appellate  Court 

(73S15— 5M — 3-32)  ..aSfe.7 
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AT  A  TERM  OF  THE  UTEELATE  CQTJRT,/ 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  firsVaay  of  Majj,  in 
the  year  of  our  Lord  one  thousand  liine  huaraLred  and  thirty- fcnaiir, 
within  and  for  the  Second  District  of  tire  State  of  Illinois: 
Present--  The  Hon.  FEEL'  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R,  DQYE,  Justice, 
Hon.  BLAINE  HUFFMAN,  Justice  .O 
JUSTUS  L.  JOHNSON,  Clerh. 
E.  J.  WELTER,  Sheriff. 


/ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

JUN2  8  1IM  the  °Pinion  of  the  Court  was  "i^ed  in  ti 
Cleric's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


.        00  •      1 

. 

laor,  by 
r,  ther 

and  next  friend, 

lice, 

T8. 

FA  , 

o  ' lant. 

-J. 

■reliant    Arc  eoutee  t  is  t»  nt 

Mr;    i-  ■»..  1 1   s    art  I    i  la 

bub  of  $4000  (  upcn  . 

The  d**'3larati   :  I  eoneiste*  mt. 

i  at  Isle  salt  by  his  eiothwr  • 

appellant,  g  that  ^hil©  he  we  felojrcle,  'he 

ex^ raise  o:  is  for  ©  ■  ,  —a 

and  Intelligence,  mid  without  e  on  Ms  &art9  appeal] 

v  a  the  automobi  ,  :  ud 

or*>r  appellee,  aim,   for  whioh  injuries  he  alleges 

.0  dar«a<?e.     Anpellrmt   :  ii  d  tto  iral  1     uo» 

«ULee  lived  in  l  ty 

of  recaio;- ic;-,  in     i  aeb&go  oouatyj  that  h    us  i  old 

on  Deeembe*  18,  195?;   that  the  aeaid         &  (attired    i  ,  X93$« 

Hee  had  graduated  th  grade  in  eehool«  Jay 

^etd^nt,  he  was  r;  bi<      1"  3 

alone  the  went     ide  of  r>aid  street.  • 

■ir  >t<  "iurh  to         b«  -    1 1  ■"  th  al 

aldo  of  said  st    tat,   ae      'nroaoh"  ieh 

ran  ca  t      ltd   '        ,  th  » treat. 

.lent  was  drl   i 

street,   toward  the  paint  ti  n  of  at  • 

•ttvi  eperati  ie  west  Hide  o-        i     wtreot, 

and  traveling  s-uin  t  vwnrd  t\  rth 

-   1    - 
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Street,         >pell©©   S      ;. 

set,  Ll&at 

laterseetl 

vest  p  .  ©t 

pavo<>   with  ■  ■         -■     to  curb. 

evl  ipellei    te  rth 

u  fefc    ^est   i  id©      '        t  ere* 

I  to  '  s,  and   that  » 

rod©  !>ls  bi  yele  out  Into  fourth  sstr  et  collision. occurred 

with  appal1  ir«  li  e*  ,        - 

ollisi  a  1 
•tttes&oblle,  oaourrefi  on  Fourth  street  about  %       ■ 

vest  curb  Una  of  Mala  at  '   six  or  nth 

rth  curb  lias  of  Fourth  street* 

Th<^     -;xll  o  sustains  Leg* 

00  :sad  ba©;.  '  ■  ■  -  it 

he  naw  e^paLlant*.:;  auto  .o'  13  rth, 

snd  appre&Q  >urth  str  et  iiiterseeti    . ,  I   It 

'   continue*  on  south,     'Hie-  accident  h  '    look 

iu  the  seraiagj   the  weather  wac  fernets       re  dry, 

■  ©videnoe  on  t  I  that 

ahe  was  eperatl  street,  Hon 

ah©  lo  the  1  »ti  a  of  h  eta,  that    he 

turned  her  oar  vei  irth  atroet;   that  appalls  ;;.ii© 

south  side  ef     ourth  street,  and  that  loft 

■   &t  her  automobile  juc  , 

itepps  ■  r  in  about  the  la  thereof}   that  ft© 

b  l     ^1®  a truck  '©11 

To^t  of  the  auto  sob  11a  **.nd  that  his  bi      ti       rent  under  ;h© 
oar  froa  t         I     *  laat  axamln  deat 

in  th«  le  t  »re  it  ia 

with  the  auto>ob!la.     appellant  te  ti  "l@d  that  t.vie  ai  i.®  wa© 

iflnical      ■  .    ■« 

-  s  - 


she 

to  ■■■  Sident*  , 

tiie 

trr>  ,  ■  . 

,  hi 

■ 
» 
*  to    the 

• 

tmt 
other  then  ••  i   nV'. 

Lai* 
,   however,  a&mitti  sra 

present,  he  L  ,y 

:  id©* 

walk   »|  the  was I  street   and  aorta  toward 

•action  '•,       .a  fch  streetej 

her  :  lie  around   '  i  -  atraet*  west  U'\oa 

Fourth  street;   that  the  view  was  ttaol 
a  clear  view  o      baa  Inters  eoti  a  and  -Ivor,  hy 

ilant;  ..  I  ^.'eaded  north  on  ?4aia  at  ad  out  lato 

the  ;i  tetloa  thereof  with 

Bpeoaa  sad  ly  i  ta  the  :  i :-  tte* 

noM  it  two  foot  back  0  , 

Btrl   '  front  j    that  Lent  I    ' 

Kb  v..  1  srth  stroot  sad  that  appeULaa 

Hi        i  from  a  at*  t« 

ll&at  ur^es  various  grou  riis 

cause,       e  da  M  it  naoe*r-,ary  to  oon  icier  b 

3       xaely    hat  the  verdict  of  the  Jorg   is  eoatrarji 
i  i     hoe  efferei  ■■    aa  llgenae  on  art  of 

L         I  Jition  of  he  labile  a 

of  the  colli  ion,     on  is  ted   I     the     I  Lie* 

did  er  car  west  iat  t  until  had 
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STATE    OF   ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Kecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerl-  of  the  Appellate  Court 


(73S15 — SM — 3-32) 
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AT  A  TERM  OF  THE  .APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  firs^day  of  May,  in 
the  year  of  our  Lord  one  thousand  nine  Jaundred  and  thirty- fo" 
within  and  for  the  Second  District  0/  the  State  of  Illinois: 
Present--  The  Hon,  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R,  DOVE,  Justice. 
Hon.  ELAIHE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHHSON,  Clerk, 

i    U 


BE  IT  REMEMBEREP,  that  afterwards,  to-wit :  On 
JUL  19  1Q34    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen..   No.   8554  Agenda      o.   29 

IN  THE 

APPELLATE  COURT   OF   IK  INOIS 

SECOND    DISTRICT 

May  Term,    A. D. 1934. 

Alexander  Lumber   Company, 
a  corporation, 

Appellant 
vs.  Appeal  from  Circuit   Court 

John  C.    Coberg,    J'ioard  of  Education,  of  DuPage  County. 

School     i  strict  Ho.    46,   DuPage 
County,    Illinois,    et  al . , 

Appellees, 
and 
Hammer  Schmidt  &  Franzen      Company, 
a  corporation,    (Intervening  Petitioner) 

Appellant  o 

DOVE- J. 

The   facts  in  this  case  as  they  appear  from  the  opinion  of   the 
Supreme    Court  are  as  follows:      The   board  of  education   of   school  district 
No.    46   in  DuPage   County  entered  into  a   written   contract  with  John  C. 
Coberg  for  the  construction  of  a   school  building  referred  to  as  the 
Washington   School  for   the  sum  of  .$93,810.00.      Subsequently  another 
written  contract  was  entered  into   by  the   same  board  with   Coberg  for 
the  erection   of  an  addition  to  another  school  building  known  as   the 
Hawthorne  School,   the   contract   price  being    ;27,275.00.      Cobgrg   sub- 
let a  portion  of  the  contract  for  the   Hawthorne   School  to  T".C.   McDonald, 
but   McDonald  abandoned  his  verbal    contract  and    the  work,  as  provided 
by  that   contract,    was  finished  by  Coberg,   who  had  over-paid   McDonald. 
Prior   to  the   abandonment   of  his  contract  with  Coberg,   McDonald  entered 
into  a  verbal  contract  with  the  Hammerschmidt  and  Franzen  Company,    for 
the  required  mill  work  for  an  agreed  price   of   ;?2050.00,   upon   which 
there  remained  a   balance  due    of   $1453.33  at   the  time  this  proceeding 
was  instituted.     In  September  1929  the  Hammerschmidt  and  Franzen  Company 
served  a  notice  of  claim  for  lie.n\on  the  funds  remaining  in  the   possession 
of  the   school  board,   which,   at  that  time,    had  in  its  possession  a  balance 
of    ,:2,062.17   due   Coberg  under  his  contract  for    the  erection    of   the 
Hawthorne   School.      In  May  1928   6oberg,   by  his  written  contract,   sub-let 
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■ 

- 
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- 
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-2- 
to    IcDonald  a   portion   of  the    contract  for   the  construction  of  the 
Washington   School   for    $22,035.00.      McDonald,   although    over-paid  under 
this  contract,    abandoned  the    same  and  Coberg  finished  it.      Shortly 
after  the  making   of  the  McDonald  contract,    he,   McDonald  entered  into 
a  verbal    contract  with  the  Alexander  Lumber  Company  for    the  building 
material  needed   in  both  the   Washington   and  Hawthorne   Schools   and  under 
these  contracts  $2,148.67  remains    due   the   Alexander  Lumber  Company  and 
notices  for  claims  for  liens   for   the  funds  in  the  possession  of  the 
School  Board  remaining  unpaid  to   Coberg  were  directed  to  the  Board  of 
Education  and  served  upon  its  secretary.      In  September  1929  the    Board 
had  in  its  possession  a  balance  of    ;)1869.46   due   Coberg  on  the    -ashing- 
ton   contract,   and    |2,062.17   due   him   on  the  Hawthorne  School   contract. 
After  all    of  the  materials  had  been  delivered  by  the  Alexander  Lumber 
Company  to  McDonald  for  both  school  buildings,   Coberg  verbally  promised 
to  pay  the  Alexander  lumber  Company  therefor,    the   cons  iteration 

for   this  verbal      promise  was  that  the   Alexander  Lumber  Company  would 
take   no  further   steps  for    the  enforcement   of   its  claim  of  lien  against 
the  funds   then  remaining  in  the  hands  of    the  school  board   and  due  Coberg. 

On  September  4,   1929   the   Alexander  Lumber  Company  filed  its  bill 
of  complaint  making  Coberg,    McDonald,    the   Board  of  EducatL  on  of  School 
District  Ho.  46  and   the  Pittsburgh   Plate  Class  Company  defendants, 
seeking  to  enforce   its  claim  of  lien.      The  Hammer schmidt  and  Hranaen 
Company  intervened.      Coberg  answered  the   original  bill  and  the   inter- 
vening petition,    insisting  that  the   Alexander  Lumber  Company  was  not 
enti tl^ed  to  a    lien  upon  the  funds  in    the  possession  of  the  School 
Board.      The  School  Board  filed  an   answer  and  a   petition  in   the  nature 
of  a   bill  of  interpleader,    end    was  dismissed  from  the  proceeding  upon 
paying   -33931.63  to  the   Elmhurst  State  Bank,   there   to  remain  impounded 
until  the  further   order  of    the  court.     McDonald  was  defaulted.        The 
cause  was  referred  to  the  Master  and  a  decree  was  subsequently  entered 
sustaining  the  Master's  findings,   which  held  that  appellants  were  not 
entitl\ed  to  a  lien  and   that  the  court  had  no    jurisdiction  to  enter  a 
personal   judgment  against  Coberg  for   the  balances  remaining   due   the 
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lexander  Lumber  Company  upon  its    several  contracts  and  the  amount  due 
Hamier schmidt  and   Franzen  upon   its  contract.      The  decree   dismissed  the 
bill  and  the   intervening  petition  of  Hammerschmidt   and   Franzen  for  want 
of  equity  and  directed  th:  t  the  money  deposited  by  the  School  Board  in 

the    Elmhurst  State  Bank  be  paid  by  the  Elmhurst  State  Bank  to    Coberg. 
From  this  decree   an  appeal  was  prosecuted  to   this  court,  which 
reversed  the  decree   of   the  trial  court  and  remanded  the  cause  with 
directions  to  enter  a  decree  holding    the  Alexander  Lumber  Company  and 
The  Hammerschmidt  and  Franzen   Company  entitled  to  a  lien  upon  the  monies 
to  the   extent   of  their  respective   proven  claims.      This   court  granted  a 
certificate   of  importance  and  certified  the  cause  to   the  Supreme  Court 
where  the  judgment   of  this   court  was  reversed  and  the  cause  was  remanded 
to  this  court  for   a  consideration   of  the    questionof  the  personal 
liability   of  Coberg.      Alexander  Lumber  Company  vs.   Coberg,   356   111.   4S  . 

It   is   now  insisted  by  the  Alexander  Lumber  Company  and  Hammerschmidt 
and   Franzen   Company,   appellants  herein,  that   even  though  they  are  not 
entitled  to   assert  a  lien  under  Section  23  of  the  Lien  Act,   yet   the 
lower   court  having  acquired   jurisdiction  of   the  sxibject  matter,   being 
the   funds  now  held  in   the  Elmhurst  State  Bank  under  the  directL  ons  of 
the  trial  court,   and  that   court  also  having  acquired   jurisdiction  over 
the  parties  who  claim  said  funds,    it    therefore  became   its  duty  tdad- 
just,   in  this    proceeding,  the  equities  of  all  the   parties  having  an 
equitable    interest  therein;   that  appellants  furnished  the  i?a  terials   that 
went   into  the  school  buildings  and    these  materials   not  having  been  -paid 
for,    they  have,    in  equity,    a  lien  upon  the  consideration  which  was  to    be 
paid  the   contractor,    Coberg,   for  such   improvement,    especially  since 
Coberg  had  promised  appellants  to  pay  for   the  materials   that    they  had 
furnished.      In  support   of  this    contention    the  case   of  Newhall  v.  Kostens, 
70    111.   156   is   cited.      It  appears  in  that   case  that  Newhall,    the  owner 
of  certain  premises,   entered  into  a   contract  with  Woolacott   to  erect 
a  certain  building.     V/oolacott   sublet  the  brick  work   to  Reinhardt,    #10 
never   completed  his   contract  with  Woolacott  and  Woolacott  was  compelled 
to  finish  it  at  his   own  expense.      Other  parties  who  had  performed  labor 
or  furnished  materials  to  Reinhardt  had  served  notices   on  Newhall,    claim- 
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ing  a  lien  for   the  sums   due   them  under   the  Mechanic's  Lien  Law  then 
in  force.      Some   of  these   had  commenced  proceedings  to  foreclose   their 
liens  and  others  had  threatened  to  do    so,   whereupon  Newhall  filed  his 
bill  of  in  srpleader,   alleging  the  foregoing   facts  and  averring  that 
there  still  remained  in  his   hands  $399,52,   which  is    claimed  by  both 
woolacott  and  Reinhardt.     The   bill  made  1  oolaeott,    Reinhardt  and  all 
other  parties  who  claimed  the   fund   or   any  part  of  it   or  who  insisted 
upon  having  their   claims   satisfied  out  of  his  property,   defendants,    and 
sought  to  have  them   interplead  and  settle  their  rights  to   the  funds 
in  the  hands   of  complainant.      A  demurrer  to  the  bill  was   interposed 
and  sustained  by  the   lower  court,   and  the   bill  dismissed.      The  Supreme 
Court   in  reversing   the  decree  stated  that  if  no  one   other  than  Woolacott 
and   Reinhardt  were  interested  in   the   subject  matter  of  this   litigation, 
it  would  be  strictly  a    case  where  a  bill  of   interpleader  would  liHe, 
that  there  was   only   one  fund  in  controversy  and  in  that  Newhall  had 
no  interest,    but  was  anxious  to  pay  it   to  whom  it   is  in  law  due  and 
sought  the  aid   of  the  court  to  determine    that    question.      The  court  called 
attention  to  the  fact  that    the   bill  alleged  both  Woolacott  and  Reinhardt 
claimed  the  fund  and  held  that   those  defendants  whp  furnished  labor   and 
materials    to  the  subcontractor  Reinhardt  were  not,   under  the  Lien  Act  as 
it  then  existed,    entitled  to  a   lien   therefor,    but   that  complainant  had 
a  clear  right  to  file  a   bill  against  Woolacott  and  Reinhardt  and  make 
all  parties  interested  in  the   funds  parties  and  that   the  Court,    having 
obtained   jurisdiction,   could   then  ascertain  to  whom  the  moneys  belonged 
and   decree  accordingly.      This  case  is  not  authority   for   the  proposition 
that   in  this   proceeding  it  was  the  duty  of  the  lower  court  to  adjust   the 
equities   of  the   several  parties  who   claim  this  fund,    the  effort  of  appel- 
lants to   establish  a  lien   thereon  having  failed.     Under  the  Statute  as 
it  then  existed,   Reinhardt  had  a  lien  and  he  was  claiming  the  fund.      In 
the  instant  case,    neither  appellant   has  a   lien.      The   statutory  relief 
they  sought  by  their  respective  bill  and   intervening  pstition  was  denied 
them.     There  existed  no  authority   to  grant   them  the  relief  asked,   and  all 
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that  was  left  to  be  ascertained  and  adjudicated  were  legal  rights  and 
the   lower  court  very  properly  declined  to   take  jurisdiction  for    that 
purpose. 

Independent    of  any  statute,   a    personal  decree  is  not  authorised  in 
this  state  where  an  unsuccessful  effort   to   establish  a  lien  has  le  en  made. 
Turnes  v.    Brenlecke,    249   111.    394.      In  that    case  the  court  had  under 
consideration   an  amendment    to  the  Lien   Act,    effective   July  1,   1903,   which 
provided  as  follows:      "And  in  event  that   the   court   shall  find,   in  any 
proceeding  in  chancery,   that    no  right  to   a   lien  exists,   the  contractor 
shall  be  entitled   to  recover  against  the    owner  as  at   law,    and  the  court 
shall  render    judgment  as  at  law  for  the  amount  which  the  contractor  is 
entitled  to,   together  with  costs  in  the   discretion  of  the  court",    (Hurd 
Statutes,  1903,    Chapter  82,   Sec.    13).      In  the  course  of  its  opinion 
the   court   said  that   this  amendment  was  manifestly   intended  to  give   the 
court  the    power  to  enter  a   personal   decree  under  circumstances  where 
no   such  power  existed  before.      In  holding  the   amendment   unconstitutional 
because   it  was   special   legislation  and  deprived  a  defendant   of  the  right 
to  a    trial  by   jury,    the    court  said:      "If  a  Statute  were  passed  providing 
that    simple   contract  creditors  of  a  certain  class  might  file  a   bill  in 
chancery  and  procure   a  personal   decree   for   the  amount    due,    it   could 
hardly  be  contended   that  such  an  act  was  not  unconstitutional  both 
because  it    only  applied  to  one  class  of  creditors  and  for  the  reason 
that  it   deprived  the   debtors  of  a  right    to  a   trial  by   jury.    *  : 
The  right   of   trial   by   jury  in  respect  to  matters  wherein   such  right 
existed  at  the  time   the   constitution   was  adopted  con  not   b:     taken  away, 
directly  or  indirectly,  by  transferring  the  jurisdiction  to  try  purely 
legal   cases   to  a   court   of   chancer',    where,  according  to  the  usual 
practice,    juries  are  not   demandable  as  a   matter  of  right.     A  party  wj  o 
directly  invokes  the   jurisdiction  of  equity  thereby  waives  his  right   to 
demand  a    jury,   but   such  action   on  the  part   of  the  plaintiff   can  not 
deprive   the  defendant  of   his  right  to  a   jury   trial." 

By  its  bill,    the   Lumber  Company,    and  by  the   intervening  petition 
of  Hammerschmidt  and  Franzen,  appellants  sought   to  have  ascertained  and 
paid   to    them  what  they   conceived  to   be  their   statutory  liens.     There  is 
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nothing  in  the  allegations   of   the  bill  of  complaint    or   in    the  intervening 
petition  which  can  be   said   to  appeal   to  the  conscience  of  a   court   of 
equity.      The  money  in    the  hinds  of  the  bank  is  due   Coberg  under  his  con- 
tract,   which  was  completed  to  the   satisfaction  of  his  employer*     The   sub- 
contractor,  McDonald,   abandoned  his   contract  and  Coberg  was  compelled  to 
finish  the  work  undertaken  by  McDonald,   although  McDonald   hud  been    over- 
paid by  Coberg  for  the  work  he   had  done.      There  was  no  privity  of   contract 
between  appellants  and   Coberg.      Appellants  sold  nothing  to  Coberg  but 
their  contracts  were  with  McDonald.      Appellants  mde  an  unsuccessful 
attempt  to  establish  a  lien  upon   the  fund   due  under  the   original   contract 
and  we  hold  that  they  are  not  entitled  to  receive  indirectly  what    they 
were  unable    to  secure  under  the  statutory  provisions  which  formed  the 
basis    of  this  proceeding. 

In  the  brief  filed  by  counsel  representing  appellants,   it    is   said 
that  there  were  two  remedies  which   they  might   have  pursued,    one  was   to 
sue  McDonald  in  assumpsit  and  the   other  to  proceed  under  Section  23  of 
the  Lien  Act  and   endeavor   to  assert  a  lien  against  the  funds  due  from 
the   Board  of  Education  to  Coberg.      The  Lumber  Company  chose  the   latter 
and  instituted  this  proceeding.      Under  the   law,    it  had  no  lien  which    it 
could  assert  and   under  the  authorities,   where  no  e:jui table  relief   cai 
be  granted,   it    is   proper  to  dismiss   the  proceedings   and  leave  the 
complainant  to  pursue  his   legal  remedies.     There  was  therefore  no 
error  in  the   decree  of  the   trial  court  dismissing  the  original  bill 
and  the    intervening  petition  for  want   of  equity  and  directing  the 
depository,   the  Elmhurst   State  Bank,    to  pay  the  funds  in  its  hands  to, 
Coberg. 

The  decree  of    the  Circuit  Court  is  affirmed, 

DECREE  AFFIRMED. 
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STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

_in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  thirty 


Cleric  of  the  Appellate  Court 

(73S15 — 5M— 3-32)  .^ 
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Besain  and  held  at  Ottawa,  on  Tuesday t/"the  :"  c   I  Lay  of  May,  in 
the  year  of  our  Lord  one  thousand  nine  fefiEn&red  and  thirty-four, 

within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  CI.  W01FE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  LO'-rE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  1.  JOHNSON,  Clerh. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERS!),  that  afterwards,  to-wit:  On 

;-  121934   the  opinion  of  the  Court  was  filed  In.  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit: 


Gen.  No.  8619  Agenda  No.  33 

In  the  Appellate  Court  of  Illinois 

Second  District 

February  Term,  A.  D.  1933 

Paul  H.  Triable,  Admr.  of 
the  Estate  of  Truiie  Trimble, 
deceased, 


Appeal  from  the  Circuit  Court 
of  Whiteside  county 


appellee, 

vs« 

Aubrey  C.  Sturtevant,  Admr.  of 
the  Estate  of  Clayton  R.  Johnson, 
deceased, 

appellant, 

Huffman  -  J. 

The  appellee  herein  will  hereinafter  be  referred  to  as  plain- 
tiff and  the  appellant  as  defendant.   On  June  25th,  1931,  plaintiff 
was  then  engaged  in  driving  his  automobile  upon  state  highway 
number  3,  from  Moline,  Illinois,  to  Hillsdale,  Illinois.   Said 
highway  was  a  concrete  highway  with  a  black  line  down  the  center 
thereof,  which  served  as  the  distinguishing  mark  between  the  two 
traffic  lanes.   Plaintiff's  intestate,  Trurie  Trimble,  was  his  wife 
ana  was  then  riding  in  the  automobile  with  plaintiff.   Defendant's 
intestate,  Clayton  R.  Johnson,  was  engaged  in  driving  his  automobile 
west  upon  said  highway  from  Hillsdale  toward  Moline.   It  was  about 
9:00  or  9:30  o'clock  P.  M.   The  car  then  driven  by  plaintiff  and 
that  driven  by  defendant's  intestate  collided,  killing  both  plain- 
tiff's intestate  and.  defendant's  intestate. 

Plaintiff  qualified  and  brought  suit  under  the  Injuries  Act, 
against  defendant  as  administrator  of  the  estate  of  the  said  Clayton 
R.  Johnson,  deceased.  The  trial  resulted  in  a  verdict  in  favor  of 
plaintiff  in  the  sum  of  $4000,  upckn  which  judgment  was  rendered, 
and  from  which  judgment  the  defendant  has  prosecuted  this  appeal. 

The  evidence  can  scarcely  be  said  to  be  in  dispute,   parties 
who  came  Uj&n  the  scene  of  the  accident  immediately  after  the 
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occurrence  of  same,  stated  that  the  car  driven  by  defendant's  intes- 
tate had  crossed  over  the  black  line  in  the  center  of  said  pavement 
and  had  collided  with  the  automobile  then  being  driven  by  plaintiff. 
The  position  of  these  cars  was  physical  evidence  of  the  place  and 
manner  in  which  they  had  collided.  We  have  examined  the  various 
contentions  of  the  defendant,  urged  for  reversal  of  this  case. 
do  not  consider  any  of  them  of  sufficient  probative  force  to  justify 
a  reversal,  except  those  urged  against  the  instructions  given  for 
plaintiff. 

Plaintiff  had  eight  given  instructions  of  which  numbers  2  and 
3  had  to  do  with  the  amount  of  damages,  numbers  1,  &,  5,  7  and  3 
were  purely  in  the  abstract.  Without  a  discussion  of  these  last 
named  instructions,  we  are  of  the  opinion  that  they  should  not 
have  been  given  as  they  did  not  tend  to  enlighten  the  jury,  but 
only  to  confuse  them.   The  purpose  of  instructions  is  to  inform 
the  jury  u  on  the  rules  of  law  applicable  to  the  facts  which  the 
evidence  fairly  tends  to  prove.   Down  v.  Comstock,  318  111.  445. 
An  instruction  composed  of  an  abstract  proposition  of  law  may 
correctly  state  the  law,  however  it  should  be  drawn  so  as  to 
be  appliakble  to  the  facts  as  they  are  established  by  the  evidence 
in  the  particular  case  on  trial.  Instructions  in  the  abstract  tend 
to  invade  the  province  of  the  jury.   Those  offered  in  this  case 
did  not  relate  to  the  time  and  place  of  the  accident,  and  were  with- 
out any  apparent  reference  to  the  evidence  presented.   They  merely 
stated  abstract  principles  of  law,  sharply  emphasizing  the  general 
rights  of  plaintiff.   Such  instructions  are  calculated  to  mislead 
and  confuse  the  jury.   Garvey  v.  Chicago  Ry.  Co.  339  111.  276. 

Instruction  number  6  instructed  the  jury  that  if  they  believed 
the  plaintiff  had  proven  his  case  as  wet  forth  in  his  declaration 
and  that  Clayton  R.  Johnson  was  guilty  of  negligence  as  charged  in 
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the  plaintiff's  declaration,  that  tfrey  should,  find  the  defendant 
guilty.   There  is  no  instruction  given  for  plaintiff  wiich  tells  the 
jury  what  negligence  the  defendant  was  charged  with  in  plaintiff's 
declaration.   It  is  not  to  be  presumed  that  the  pleadings  were 
taken  by  the  jury  when  they  retired  to  consider  their  verdict. 
Benier  v.  I.  0.  R.  R.  Co.  296  111.  464,  472;  Lerette  v.  Director 
General  of  Rys.  306  111.  348,  355.   An  instruction  which  directs 
a  verdict,  must  limit  the  jury  to  the  negligence  charged  against 
the  defendant  in  the  declaration.  Herring  v.  C.  &  A.  R.R.  Co. 
299  111.  214;  Halloy  v.  Chicago  Rapid  Transit  Co.  355  111.  164  , 
171;  Ratner  v.  Chicago  City  Ry.  Co.  233  111.  169. 

For  the  errors  indicated,  we  feel  compelled  to  reverse  and 
remand  this  cause,  and  the  judgment  of  the  circuit  court  of  Whiteside 
County  is  therefore  reversed  and  this  cause  remanded  to  that  court. 

Reversed  and  remanded. 
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STATE    OF   ILLINOIS, 

second  district  J  L  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

day  of 


Appellate   Court,  at  Ottawa,  this. 


_in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  thirft 


Clerk  of  the  Appellate  Court 

(73S15— 5M— 3-32) 
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AT  A  TEEM  OF  THE  APPELLA 


Begun  and  held  at  Ottawa,  on  Tuesday ,/the  first/day  of  May,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-four, 

within  and  for  the  Second  District  of  tlie  State, of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 


JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  II  REMEMBERED,  that  afterwards,  to-wit:  On 
JUL  12  193^   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  Ho.  8799  Agenda  No.  24 

In  the  Appellate  Court  of  Illinois 

Second  District 

May  Term,  A.  D.  1934. 

People  of  the  Statfe 

of  Illinois, 

Defendant  in  error, 

Error  to  County  Court  of 
vs. 

Du  Page  County 
Fred  C.  Albrecht, 

Plaintiff  in  error, 

Huffman  -  J. 

Plaintiff  in  error  was  convicted  in  the  county  court  of  Du  Page 
County,  for  alleged  violation  of  the  Medical  Practice  Act.   He  made 
no  denial  of  the  acts  charged,  but  sought  to  defend  against  same 
under  Section  21  of  the  Act,  Oahlll's  St.  1933,  Ch.  91,  Par.  22, 
which  section,  exempts  any  person  from  the  act  who  renders  services 
in  case  of  emergency,  and  when  no  compensation  is  paid  therefor. 

The  plaintiff  in  error  was  found  guilty  by  a  jury  and  a  fine 
of  $150  assessed  against  him.  He  brings  this  writ  of  error  to  review 
that  judgment. 

Plaintiff  in  error  was  charged  with  attending  one  Ida  Bloomberg 
at  time  of  childbirth.   The  facts  are  not  in  dispute  as  the  plaintiff 
in  error  admitted  performing  the  services  as  charged,  plaintiff  in 
error  was  not  licensed  to  practice  medicine  during  any  of  the  time 
in  questions  He  had  been  employed  in  a  sanits,rium  in  ChlcaS°  $ox 
about  seventeen  years.   He  had  been  working  for  Dr.  Crane  at  his 
sanitarium  in  Elmhurst,  in  Du  Page  County,  for  four  or  five  years 
prior  to  this  case.   On  Ma£  29th,  1933,  he  received  a  telephone  call 
at  Dr.  Crane's  office  to  the  effect  that  Mrs.  Bloomberg  was  about  to 
be  confined.   Dr.  Crane  was  not  in  town.   The  plaintiff  in  error 
placed  a  call  for  Dr.  Crane  at  Diamond  Lake,  and  took  his  medicine 
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bag  and  equipment  and  went  to  the  home  of  Mrs.  Bloomberg.  He  arrived 

there  about  two  or  three  o'clock  A.  M.  on  the  morning  of  May  30th.  Mrs. 
Bloomberg 

/  was  then  in  labor  and  about  to  be  delivered  of  a  child,  plaintiff  in 
error  renaered  services  as  an  attending  physician  and  made  delivery  of 
the  child.   It  is  his  contention  that  he  went  to  the  home  of  Mrs. 
Bloomberg  expecting  Dr.  Crane  to  answer  the  telephone  call,  and  that 
after  arriving  there  the  services  he  performed  were  brought  about  by 
an  existing  emergency.   Plaintiff  in  error's  contention  might  be  sus- 
tained to  this  point,  but  the  evidence  of  the  nurse  is  that  he  called 
daily  for  a  week  or  ten  days  following  the  birth  of  the  child  to 
administer  after-treatment.   This  is  not  disputed  by  the  plaintiff 
in  error. 

Plaintiff  in  error  contends  that  the  court  erred  in  the  giving 
of  an  instruction  and  that  the  corpus  delicti  cannot  be  established 
by  the  admissions  of  the  accused  alone.   Not  only  did  plaintiff  in 
error  by  his  own  statement  admit  the  rendering  of  toe  services  as 
charged,  but  the  same  were  proven  by  Ida  Bloomberg  ana  by  the  nurse 
who  was  in  attendance  at  the  time.   This  was  sufficient  to  establish 
the  corpus  delicti  independently  of  the  admissions  of  the  plaintiff 
in  error.   There  was  no  evidence  in  this  case  tending  to  raise  anf 
question  of  doubt  as  to  the  rendering  of  the  services  by  the  plaintiff 
in  error  as  charged.   His  sole  contention  was  that  they  were  rendered 
under  such  an  emergency  as  would  exempt  him  from  the  force  and  effect 
of  the  statute.   ^is  contention  is  not  well  taken  in  view  of  the 
fact  that  he  administered  after-treatment  each  day  for  more  than  a 
week.   "The  object  of  the  review  of  judgMents  of  trial  courts  is  not 
to  determine  whether  the  record  is  free  from  error,  but  is  to  ascer- 
tain whether  a  just  conclusion  has  been  reached,  founded  upon  compe- 
tent and  sufficient  evidence,  after  a  trial  in  which  no  error  has 
occurred  which  might  be  prejudicial  to  the  defendant's  rights.  A 
defendant  who  is  fully  proven  guilty  by  his  own  confession,  has  no 
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right  to  complain  of  error  in  the  trial  where  the  verdict  of  guilty 
has  nothing  to  do  with  the  fixing  of  the  penalty  or  the  grade  of  the 
crime."   People  v.  Schueneman,  320  111.  127,  135.   People  v.  Nus'ban, 
326  111.  519,  528. 

After  a  consideration  of  the  record  in  this  case,  we  find  no 
error  justifying  a  reversal  of  the  judgment.  The  judgment  of  the 
trial  court  is  therefore  affirmed. 


Judgment  affirmed. 


STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73815— 5M— 3-32)  wj^feu? 
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AT  A  TEEM  OF  THE  .APPELLATE  Ci 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  iffiran  lay  of  Ma;;,  in 
the  year  of  our  Lord  one  thousand  nine  huncEred  and  thirty-fa 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G-.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  E.  DOTE,  Justice. 
Hon.  ELAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Cleric.    O  '  i  p.  0 

E.  J,  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to -wit:  On 
IU!  I  9  19T4   *^e  °pini°n  °£  ^'ie  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to -wit: 


Gen.   No.   8615  Agenda  No.    30. 

IN  THE 
API1  COURT  OF  ILLINOIS 

TRICT 

February  Terra,   A..D.  1933. 


John  Kenney  &  Sons   C  >ntracting 
Company,    Incorporated, 

appellee 

Appeal  from   the   Circuit  Court 
v.  of  T  hiteside   County, 

.    :..   Whitney,   Sheriff  of  r'hiteside 
County,  Illinois, 

appellant. 
PER  CURIAM. 

John  Fabick   Tractor  Corapany  recovered  three    judgments  against 
John  Francis  Kenney,    in  the  Circuit   Court   of  Whiteside  County,   aggregat- 
ing $3075.00,   upon  which  executions  were  issued  in  August   19  31.     Acting 
under  these  executions,    the  Sheriff  levied  upon   the  property  in  con- 
troversy in  this  proceeding  and  advertised   the   same    for   sale  .      On 
September  11,  1931  this    suit  was  instituted  and  the   property  in  con- 
troversy replevied  and   delivered  to   plaintiff  below,   appellee  here. 
The  declaration  was  in  the  usual  form,   alleging  that  appellee  is  the 
owner  of   the  property  in  controversy  and  entitlted   to  its  possession 
and  that  the   defendant  wrongfully  took  and  unjustly  detains  the   property 
under  executions    issued  against  John  Francis  Kenney.      Pleas   of  non 
eepit,   non  detinet  and  property  in  John  Francis  Kenney  against  *.  om  • 
appellant  held   executions  were  filed,   and  also  an  additional   plea  cf 
nul  tiel  corporation  in  which  it  was  averred  that  there   i  s  nc 
corporation  by  the  name   of  appellee.     Upon  these  pleas  issues  were 
joined  and  a    jury  having  te  en  waived,    the  cause  was  submitted  to  the 
court  for   determination,   resulting  in  a    finding  and   judgment  in  favor 
of  appellee,   frcm  which  this  appeal  has  bean  prosecuted. 

Notwithstanding  the  fact  that  appellee  has  not  appeared  in  this 
court  or  filed  a  brief  and  argument  in  support  of  the  judgment   of  the 
trial  court,  we  have  examined  the  record  and  note   that  appellant   insists 
that  the    trial  court  erred  first,    in  overruling  appellant's  motion  for 
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deem  It  Inadvisable  te  -  is  upon  the  errors 
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hold  in  gs  of  the  Court,  ®ith«i 
mnj  of  the  guest  ions  which  arise  xtptm  this 
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The  juaV&eat  of  the  trial  court  i&  reverse 


STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON",  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois, .  and  the  keeper  of  the  Eecords  and  Seal  thereof,,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  "Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this . — day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 


AT  A  TERM  OF  THE  APPELLATE  COURT/ 


ft'/ 


Begun  and  held  at  Ottawa,  on  Tuesday,  trie  first   day  of  May,  in 
the  year  of  our  Lord  one  thousand  nine  Hundred  and  thirty-fc 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.    WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 


E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  3  -  |934    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


No.  8801  Ag.  25. 

IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 

May  Terra,   A.   D.,    1934. 

WALTER  RODHOLM, 

(Plaintiff)  Appellee, 

Appeal  from 
vs.  Circuit  Court, 


GEORGE  0.  ASHMAN, 

(Defendant)  Appellant. 


Kane  County. 


WOLFE  —  P.  J. 

Walter  RodhoLm,  the  appellee,  started  suit  in  the  Circuit 
Court  of  Kane  County,  against  the  appellant,  George  Ashman,  for 
damages  alleged  to  have  been  sustained  by  him  in  a  collision 
between  their  automobiles  on  a  public  highway  known  as  State 
Highway  No.  58,  in  Cook  County,  Illinois.   The  declaration 
consisted  of  five  counts  and  on  motion  of  the  plaintiff,  the 
fourth  and  fifth  counts  of  the  declaration  were  dismissed  leaving 
counts  one,  two  and  three.   The  first  count  charged  the  defendant 
with  general  negligence.   The  second  count  charged  that  the 
defendant  negligently  drove  his  automobile  to  the  left  of  the 
center  line  of  the  highway,  and  because  of  such  negligence,  he 
caused  the  injury  to  the  plaintiff.   The  third  count  charged  the 
defendant  with  negligently  operating  his  automobile  at  an  excessive 
rate  of  speed,  and  by  reason  of  such  negligence,  he  caused  the 
injury  to  the  plaintiff.  The  defendant  filed  a  plea  of  the  general 
issue.  The  case  was  submitted  to  a  jury.  The  verdict  resulted  in 
favor  of  the  plaintiff  for  the  sum  of  $500.33.  Upon  this  verdict 
judgment  was  rendered.  The  defendant  brings  the  case  to  this 
court  for  review  by  appeal. 

The  plaintiff  testified  that,  he  lived  on  a  farm  eight  miles 
east  of  Elgin  and  that  early  in  the  morning  of  September  7,  1930, 
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he  was  driving  his  automobile  on  Route  58,  which  is  a  state  highway 

extending  from  Elgin  to  7vanston;  that  said  highway  was  paved  with 

a  cement  pavement,  twenty  feet  wide,  to  a  point  within  about  three 

miles  of  Elglaj  that  he  was  driving  alone  in  a  *  29  Chevrolet 

four-door  sedan,  which  he  had  purchased  about  ten  or  eleven 

months  previous  and  had  driven  about  17,000  miles;  that  at  a  point  on 

said  highway  about  five  miles  east  of  Elgin  there  are  two  small 

hills  about  one  mile  apart  and  that  between  said  hills  there  is  a 

level  space  of  about  one-half  mile;  that  there  is  a  farm  referred 

to  as  the  Krog  farm  on  the  north  side  of  the  highway  near  the 

easterly  one  of  the  two  hills  above  mentioned;  that  as  the  plaintiff 

(appellee)  arrived  at  the  top  of  the  westerly  of  the  two  hills  above 

referred  to,  he  saw  the  car  of  the  defendant  (appellant)  coming 

over  the  hill  about  one  mile  to  the  east;  that  plaintiff  was 

driving  on  the  south,  or  right  h&lf  of  the  cement  pavement  with 

his  left  arm  resting  on  the  window  sill  of  the  open  window  in 

the  left  front  door  of  his  car;  that  it  was  If 30  in  the  morning 

of  Sunday,  September  7;  that  he  had  his  dimmers  lighted  and  with 

those  lights  he  had  driven  from  Elgin;  that  he  could  see  ahead  on 

the  pavement  approximately  200  feet;  that  he  had  a  collision  that 

night  approximately  500  feet  west  of  the  Krog  farm  between  the  two 

hills;  that  he  did  not  notice  anything  peculiar  about  the  car 

approaching;  that  he  noticed  it  coming  over  the  hill  and  as  it 

approached  he  did  not  pay  any  more  attention  to  it  than  to  any 

other  car;  that  it  was  close  to  the  black  line  and  he  noticed  that 

when  it  was  about  100  to  150  feet  from  him,  it  was  not  over  the 

black  line  at  that  time  and  he  did  not  pay  much  attention  to  it,  but 

as  the  car  came  closer  and  to  vrithin  15  to  20  feet,  it  made  a  sudden 

change  and  came  directly  at  him  and  hit  the  left  front  side  of  his 

car;  that  it  hit  the  front  fender  and  door  on  side  on  which  he  was 

sitting;  that  was  all  he  remembered  as  he  was  unconscious;  that 

at  the  time  the  cars  came  together  his  car  was  on  the  right  half 
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of  the  pavement;  that  the  other  car  was  over  on  his  side  and  hit 
the  left  side  of  his  car.   That  the  plaintiff  (appellee)  was 
traveling  about  40  miles  per  hour  and  that  he  did  not  remember 
anything  that  happened  after  the  cars  collided;  that  George 
Ashman  was  driving  the  other  car;  that  he  had  a  conversation  with 
George  at  the  hospital  on  September  18;  that  when  he  entered  the 
room,  George  said:   "So  you  are  the  fellow  I  hit";  that  his  car  was 
damaged  beyond  repair  and  his  left  arm  was  broken  between  the  elbow 
and  shoulder;  that  he  was  taken  to  the  Sherman  Hospital  for 
treatment  and  was  there  until  September  12;  that  he  had  other 
slight  injuries;  that  his  hospital  bill  was  about  $56;  nurse 
bill,  |5;  Doctor's  bill,  $44.50;  expense  for  X-rays,  $15  snd 
clothing,  #12;  that  the  Ashman  car  was  traveling  betr/een  50  and 
55  miles  an  hour  at  the  time  of  the  collision. 

On  cross-examination,  Podholm  testified  that  the  night 
before  he  got  to  bed  at  12:00  o'clock  and  went  to  work  for  the 
Chanson  Heater  Company  at  Carpentersville,  Illinois,  at  7:00 
o'clock  Saturday  morning  and  worked  until  noon;  that  he  lived 
about  seven  miles  from  Carpentersville;  in  the  afternoon  and 
evening  he  worked  at  the  Penney  Store  in  Elgin  until  9:00  o'clock; 
that  he  left  the  store  about  9:15  or  9:30  and  drove  to  McHenry 
which  he  stated  was  15  or  16  miles  from  Elgin  and  attended  a 
dance;  that  he  then  drove  back  to  Elgin  and  on  out  on  the 
Evanston  road  ?ihere  the  collision  occurred  on  his  way  home; 
that  he  was  approximately  one-half  mile  from  the  car  Ashman 
was  driving  when  he  first  saw  it;  that  from  the  time  when  he  first 
saw  the  Ashman  car,  until  the  collision  occurred,  it  went  approximately 
1,000  feet. 

Howard  Hoagland,  a  witness  for  plaintiff  was  a  motorcycle 
policeman,  who  lived  in  Elgin  end  rode  Route  58  from  Elgin  to 
the  intersection  of  said  road  with  the  Higgins  road,  which  includes 
the  point  where  the  collision  occurred.  He  testified  that  he  went 
to  the  scene  of  the  accident  on  the  morning  of  September  7  about 
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2:00  o'clock;  that  the  two  cars  involved,  the  Chevrolet  belonging 
to  Hodholm  and  the  Stu&ehaker  belonging  to  Ashman,  were  still  at  the 
scene  of  the  accident;  that  both  cars  were  sedans;  that  the 
Studebaker  would  weigh  from  4300  to  4400  pounds  and  the  Chevrolet 
around  2500  pounds;  that  prior  to  that  date  he  was  not  acquainted 
with  Rodholm;  that  he  knew  Ashman  by  sight;  that  Route  58  was  paved 
with  cement  20  feet  wide,  with  a  black  line  down  the  center;  that 
the  Chevrolet  was  on  the  south  of  the  road  facing  northwest,  with 
front  wheels  partly  on  the  pavem  nt  and  the  hind  wheels  on.  the 
shoulder;  that  the  Studebaker  was  50  or  60  Jsards  west  toward  Elgin 
on  the  ri^ht-hand  side  of  the  road,  in  the  ditch;  (that  would  be 
the  north  side  of  the  road.)   That  it  was  headed  towards  the 
pavement,  partly  down  in  the  ditch;  that  the  Chevrolet  car 
was  wrecked;  that  he  inspected  it  with  a  flashlight  and  there  was 
around  and  under  the  car  pieces  of  metal;  that  one  of  the  doors 
of  the  Studebaker  was  off  completely  and  the  top  was  caved  in;  that 
it  was  pretty  well  wrecked.  He  picked  up  the  door  of  the  Studebaker 
lying  on  the  shoulder  of  the  road  possibly  40  feet  further  west 
of  the  car  itself;  that  he  looked  f©r  marks  on  pavement,  as  well 
as  he  could  with  a  flashlight,  where  he  figured  would  be  the 
spot  where  collision  occurred,  judging  that  by  where  the  Chevrolet 
was  standing;  that  there  was  oil  and  grease  all  over  the  pavement  near 
the  front  of  the  Chevrolet  on  the  south  side  of  the  black  line;  that 
he  saw  a  gouge  or  scrape  in  the  pavement  in  front  of  the  Chevrolet 
on  the  south  side  of  the  black  line;  that  on  the  Rodholm  car  there 
was  a  rim  mark  imprinted  on  its  left  side  on  the  cowl  below  the  end 
of  the  windshielfi. 

The  evidence  of  S.  L.  Boeman  was  to  the  effect  that  the 
Chevrolet  car  prior  to  the  accident  was  worth  $425. 

Upon  cross-examination  the  witness  stated  that  the  Ashman 
ear  apparently  went  down  the  road  and  off  to  the  right  and  then 
whirled1,  halfway  round;  that  he  believed  the  Ashman  car  had  turned 
over;  that  the  top  was  caved  in;  that  there  were  marks  all  the  way 
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to  where  it  had  gone  off  in  the  ditch;  that  it  looked  like  it  had 
turned  over  at  least  once;  that  the  front  wheels  of  the  Ashman  car 
were  not  up  on  the  pavement,  but  were  up  out  of  the  ditch  on  the 
shoulder. 

On  re-direct  examination  he  stated  that  he  did  not  see  any 
marks  on  the  pavement  which  the  Studebaker  had  made.  The  marks  he 
referred  to  were  in  front  of  the  Chevrolet. 

The  plaintiff  introduced  five  photographs.  Three  were  of 

the  plaintiff's  car  and  two  of  the  defendant's  car  showing  the 

damage  that  was  caused  by  the  collision  to  each  of  the  cars. 

S.  L.  Eoeman,  witness  called  en  behalf  of  the  -olaintiff,  testified 

to  the  damage  that  was  caused  to  the  car  of  the  plaintiff. 

The  defendant  testified  in  his  behalf  as  follows;  that 
and 
he  was  twenty-four  years  old  at  the  time  of  the  trial  he  was 

employed  by  Swift  &  Company,  meat  packers;  that  prior  to  September  6, 

1930,  he  had  been  employed  by  the  State  of  Illinois,  Division  of 

Highways;  that  on  the  afternoon  of  September  6,  he  worked  until 

about  2:30  and  then  went  home  and  took  his  trunk  to  the  train  to 

be  shipped  to  Purdue  University,  LaFayette,  Indiana,  where  he  was 

attending  school,  and  then  took  a  nap;  that  he  got  up  about  5:30 

and  he  and  his  brother,  Bert  Ashman,  and  Vivian  Wolff  took  the 

Studebaker  car  belonging  to  his  father,  0,  B.  Ashman,  and  went  to 

Evanston  where  they  picked  up  another  young  lady  and  the  four  attended 

a  dance  in  Chicago;  that  they  returned  to  Evanston  about  1:00 

o'clock  and  after  leaving  the  young  lady  who  lived  in  Evanston, 

the  three,  George  Ashman,  Bert  Ashman  and  Vivian  Wolff  started  for 

Elgin.  All  three  were  riding  on  the  front  seat;  that  George  was 

driving.  Bert  was  sitting  on  the  right  side  and  Miss  Wolff  between 

them;  that  when  he  reached  the  top  of  the  hill  near  the  Krog  farm 

he  saw  the  Rodholm  car  coming  from  the  west  over  the  other  hill;  that 

he  was  driving  about  40  or  45  miles  per  hour;  that  at  the  time  he 

first  saw  the  Rodholm  car  it  was  about  one  mile  away;  that  he, 

Ashman,  was  driving  on  the  north  side  of  the  black  center  line  of  the 
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pavement;  that  his  left  wheels  were  approximately  two  feet  north 
of  the  said  center  line  and  that  he  did  not  change  his  course  while 
he  was  driving  along  on  the  road  westerly  with  reference  to  the  blac 
center  line  of  the  pavement;  that  the  lights  on  his  car  were  bright 
and  he  had  a  spotlight  in  the  middle  of  the  windshield  directed  to 
the  northerly  edge  of  the  pavement;  that  as  he  proceeded  down  the 
hill  he  signalled  and  then  turning  on  his  bright  lights  again  to 
get  Rodholm  to  dim  his  lights;  that  the  Rodholm  car  was  traveling 
adjacent  to  the  black  line  nearly  on  top  of  it  as  he  approached  from 
the  west;  that  he  could  see  the  position  of  the  Rodholm  car  with 
reference  to  the  black  line  approximately  three-quarters  of  a  mile; 
that  as  he  proceeded  toward  the  west  and  got  to  the  bottom  of  the 
hill,  the  Rodholm  car  made  a  decided  turn  toward  the  north  and  he, 
Ashman,  applied  the  brakes,  yelled,  and  turned  the  wheels  toward 
the  north,  and  that  is  the  last  he  remembered;  that  the  distance 
between  his  car  and  the  Rodholm  was  approximately  200  feet  when  he 
applied  his  brakes;  that  Ashman  did  not  at  any  time  after  his  car 
approached  the  Rodholm  cross  the  center  line  of  the  pavement;  that 
the  Studebaker  car  had  two-wheel  mechanical  brakes  on  the  rear 
wheels,  which  were  in  excellent  condition.  He  was  taken  to  the 
Sherman  Hospital  and  did  not  regain  consciousness  for  several  days 
after  the  accident. 

Elsie  Viestby,  called  as  a  witness  on  behalf  of  the  appellant 
testified  that  she  was  acquainted  with  George  Ashman;  that  on 
September  7,  she  was  returning  from  Chicago  to  Elgin  about  2:00 
o'clock  with  Richard  Peck  in  an  automobile  and  that  they  were  the 
first  to  arrive  at  the  scene  of  the  accident;  that  she  saw  headlights 
of  the  cars  before  the  accident;  that  she  saw  glass  on  the  pavement 
when  they  arrived  at  the  scene  of  the  accident  and  that  she  saw 
black  lines  on  the  pavement  on  the  north  side  or  right  side  of  it 
as  she  was  going  west;  these  lines  were  two  or  three  feet  from  the 
black  line  in  the  center  of  the  pavement  and  was  some  distance 
west  of  the  plaintiff's  car;  that  they  dreve  up  and  stopped  in 
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front  of  Ashman's  car  and  saw  where  it  was  located;  that  it  was 
quite  a  distance  west  of  the  scene  of  the  accident;  that  she  saw 
G-eorge  Ashman  there  and  Vivian  Wolff  was  down  in  the  ditch;  that 
it  was  a  bright  moonlight  evening  and  the  pavement  was  dry. 

C.  E.  Adams  testified  in  behalf  of  the  appellant  that  he 
was  an  instructor  in  the  high  school,  and  that  he  roomed  upstairs 
in  an  apartment,  in  the  house  occupied  by  0.  B.  Ashman;  that  he 
heard  of  the  accident  to  G-eorge  Ashman  about  2:00  o'clock  the 
same  morning;  that  he  went  to  the  scene  of  the  accident  about 
3:00  o'clock;  that  Bert  Ashman  went  with  him;  that  the  cars  were 
still  at  the  scene  of  the  accident;  that  the  Ashman  car  was  on  the 
north  side  of  the  pavement  facing  the  south  and  the  Chevrolet  was 
on  the  south  side  of  the  pavement  about  35  yards  away  from  the 
Ashman  car,  off  the  pavement;  that  they  made  an  examination  of  the 
pavement  with  a  flashlight;  that  he  found  some  tire  marks  which 
looked  like  the  car  had  skidded;  that  he  found  some  bruises  on 
the  pavement;  that  these  black  skid  marks  were  north  of  the 
black  line  in  the  center  of  the  road;  that  he  remained  at  the 
scene  of  the  accident  for  about  a  half  hour  and  then  went  home; 
that  he  returned  about  8:00  o'clock  the  same  morning;  that  he 
observed  the  same  marks  on  the  pavement  which  he  had  observed  on 
his  first  visit. 

Vivian  Wolff,  called  in  as  a  witness,  on  behalf  of  the 
appellant,  testified  that  she  was  riding  with  the  appellant  at  the 
time  of  the  accident;  that  she  was  dozing  and  aid  not  know  just  what 
happened. 

This  is  the  substance  of  the  evidence  that  was  offered 
relative  to  how  the  accident  occurred.   The  only  question  raised 
in  this  appeal  is  that  the  verdict  is  manifestly  against  the  weight 
of  the  evidence.   The  appellant  seriously  insists  that  the  weight 
of  the  evidence  preponderates  in  his  favor  because  of  his  own 
testimony  and  the  corroborating  facts  and  circumstances  appearing 
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at  the  scene  of  the  accident.   An  examination  of  the  record  discloses 

that  the  testimony  of  the  plaintiff  and  defendant  as  to  hov;  the 

accident  occurred  is  in  direct  conflict.   Each  claims  that  the 

other  drove  over  the  black  line  and  on  the  wrong  side  of  the 

road.  If  the  testimony  of  these  two  witnesses  was  standing 

alone  the  Court  could  not  say  that  the  plaintiff  had  proven 

his  case  by  a  preponderance  of  the  evidence.  The  record  discloses 

that  there  had  been  a  former  trial  of  this  case  in  whiefc  the 

parties  were  reversed  and  the  now  defendant  was  the  plaintiff 

in  the  former  trial  and  the  now  plaintiff  was  the  defendant. 

There  are  somevariations  in  the  testimony  of  Mr.  Ashman 
at  the  time  of  the  former  trial  and  this  trial  wnloh  may  have 
influenced  the  jury  to  decide  in  favor  of  the  plaintiff.   An 
exanu nation  of  the  record  ond  photographs  shows  that  the 
Chevrolet  car  driven  by  the  plaintiff  was  damaged  at  the  left  front 
center;  that  three  wheels  were  broken  off  and  the  car  in  this 
condition  naturally  went  but  a  short  ways  after  the  accident. 
The  glass  and  oil  near  the  Qhevrolet  car  found  on  the  pavement 
indicates  that  the  accident  probably  occurred  at  or  very  near 
wi.ere  the  Chevrolet  car  come  to  a  stop.  The  Studebaker  driven 
by  the  defendant  proceeded  westward  at  a  distance  of  probably  100 
feet  before  it. came  to  rest.  A|door  of  this  car  was  found  40  feet 
west  of  where  the  Studebaker  was  standing.   The  left  front  wheel 
was  broken  off  of  the  car.   If  the  defendant  applied  his  brakes 
as  he  testified  and  then  the  car  travelled  100  feet  or  more  after 
the  accident  with  his  brakes  set  and  one  wheel  off  of  his  car  the 
jury  would  be  justified  in  believing  that  at  and  just  prior  to  the 
time  of  the  accident  he  was  driving  his  car  at  an  unreasonable 
rate  of  speed. 

The  trial  court  and  jury  had  the  advantage  of  seeing  and 
hearing  the  witness  testify  and  were  in  a  much  better  position  than 
a  court  of  review  to  judge  of  the  weight  of  the  testimony  of  the 
respective  witnesses.  The  jury  had  the  advantage  cf  seeing  and 
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examining  the  photographs  of  the  damaged  cars.   It  was  a  question 
for  the  jury  to  decide  whether  the  plaintiff  or  defendant  drove 
over  the  black  line  in  the  pavement  and  caused  the  collision. 
This  Court  would  not  be  justified  in  reversing  the  case  unless  the 
verdict  of  the  jury  is  manifestly  against  the  weight  of  the 
evidence.  After  considering  the  whole  of  the  evidence  and 
examining  the  photographs,  we  are  unable  to  say  that  this  judgment 
is  manifestly  against  the  weight  of  the  evidence.   ;Ve  find  no 
reversible  error  in  the  case  and  the  judgment  of  the  Circuit  Court 
of  Kane  County  is  hereby  affirmed. 

Judgment  affirmed. 
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STATE    OF   ILLINOIS, 

}-ss. 
second  district  J  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  m  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Cleric  of  the  Appellate  Court 

(73S15 — 5M — 3-32) 


AT  A  TERM  OF  THE/APPELLATE  COURT, 


Begun  and  held  at.  Ottawa,  on  Tu.e-efci.ay, 


rst  day  of  Ma 


the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty*- f  ar, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice, 
Hon.  FRANKLIN  R.  LOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 


E.  J.  WELTER,  Sheriff. 


2  7  fi  I  A    aaa^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
nub  o  -  1934     the  opinion  of  the  Court  was  filed  in  the 
Cleric's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


GEN.  NO.  8573  AGENDA  NO.  42 

IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
October  Term,  A.  D.  1932 

GEORUE  MARTIN, 

Appellee , 

vs.  APPEAL  FROM  THE  CIRCUIT 

FIREMEN* S  INSURANCE  COMPANY  OF        COURT  OF  WILL  COUNTY. 
NEWARK,  NEW  JERSEY,  a  Corpora- 
tion, THE  GIRARD  FIRS  AND  MARINE 
INSURANCE  COMPANY,  a  Corporation, 
THE  MECHANICS  INSURANCE  COIiPANY 
OF  PHILADELPHIA,  a  Corporation, 
and  NATIONAL-BEN  FRANKLIN  FIRE 
INSURANCE  COMPANY  OF  PITTSBURGH, 
PA.,  a  Corporation, 

Appellants. 

DOVE- J. 

George  Martin,  the  plaintiff  below,  appellee  in  this  court, 
recovered  a  judgment  entered  on  a  verdict  of  a  jury  for  $1178.63, 
in  an  action  of  assumpsit  brought  against  the  defendants  in  the 
Circuit  Court  of  Will  County  upon  a  fire  insurance  policy  issued 
jointly  by  them. 

There  are  thirty  assignments  of  error  on  the  record,  and 
in  their  brief  under  the  heading  "Errors  Relied  Upon",  counsel 
enumerate  sixteen,  but  cite  authorities  and  argue  only  five.  It  is 
a  well  known  rule  that  errors  assigned,  but  not  argued,  are  aban- 
doned or  are  to  be  treated  as  having  been  waived. 

The  declaration  as  amended  alleged  the  issuance  and  de- 
livery of  the  policy  on  July  19,  1928,  and  set  forth  the  policy 
in  haec  verba.  By  its  provisions  appellants  insured  appellee  in 
the  amount  of  $1500.00  on  his  stock  of  merchandise  consisting 
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chiefly  of  groceries  and  dry  goods  while  contained  in  the  frame 
two-story  building  situated  at  No.  508  Williamson  Street,  Joliet, 
and  $500.00  on  his  store  fixtures,  shelving,  counters,  show  cases 
and  other  property  incidental  to  the  business.   The  declaration 
as  amended  then  averred  that  the  property  insured,  of  which  ap- 
pellee was  the  owner,  was  destroyed  by  fire  on  February  1,  1929, 
while  the  policy  was  in  force,  averred  that  the  insured,  after 
the  fire  occurred,  gave  immediate  notice  thereof  in  writing  to 
appellants  and  on  February  18,  1929  delivered  to  appellants  a 
signed  and  sworn  statement  in  compliance  with  the  provisions  of 
the  policy  as  to  raking  proof  of  loss,  setting  forth  in  the  de- 
claration what  this  sworn  statement  contained.  The  amended 
declaration  then  alleged  that  appellee  had  kept  and  performed  all 
things  in  said  policy  on  his  part  to  be  kept  and  -performed,  and 
concluded  in  the  usual  form.   To  this  declaration  appellants  plead 
the  general  issue  and  five  special  pleas.  To  the  fifth  and  sixth 
special  pleas  demurrers  were  sustained  and  appellants  stood  by 
these  pleas  and  joined  issue  upon  all  other  pleas. 

Upon  the  trial,  two  special  interrogatories  were  sub- 
mitted to  the  jury,  by  one  the  jury  found  the  amount  of  direct 
loss  or  damage  sustained  by  appellee,  to  the  furniture  and  fix- 
tures insured,  was  ■?500.00,  by  the  other  special  interrogatory, 
the  jury  found  the  amount  of  direct  loss  sustained  by  appellee  to 
his  stock  of  merchandise  was  -j532.75.  By  their  general  verdict, 
the  jury  added  to  these  amounts  :?145.88  inter -st,  making  the 
total  damages  01178.63,  and  after  overruling  a  motion  for  a  new 
trial,  judgment  was  rendered  upon  this  verdict  and  the  record  is 
before  us  for  review  by  appeal. 

The  first  error  insisted  on  and  argued  is  that  the  Court 
erred  in  sustaining  appellee's  demurrer  to  the  fifth  and  sixth 
special  pleas.  The  fifth  nlea  set  up  the  language  of  the  policy 
which  provided  that  the  entire  policy  shall  be  void  if  the  hazard 
be  increased  by  any  means  within  the  control  or  knowledge  of  the 
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insured  and  averred  that  before  the  time  of  the  fire,  and  after 
the  issuance  of  the  policy,  plaintiff  kept  intoxicating  liquor  on 
the  premises,  where  the  insured  property  was  located,  for  bever- 
age purposes,  in  violation  of  lav?,  and  such  keeping  of  said  in- 
toxicating liquor  was  an  increase  of  hazard  within  the  control 
and  knowledge  of  the  plaintiff,  by  reason  whereof,  the  plea  con- 
cluded, said  policy  of  insurance  became  void.   The  sixth  special 
plea  sets  up  the  same  provision  in  the  policy,  and  alleges  that 
the  plaintiff  sold  intoxicating  liquor  on  the  premises,  where  the 
insured  property  was  then  and  there  located,  for  beverage  purposes, 
in  violation  of  law,  and  that  the  sale  of  the  liquor  was  an  in- 
crease of  hazard  within  the  control  and  knowledge  of  the  plaintiff, 
and,  therefore,  the  policy  was  void. 

The  increased  hazard  provision  referred  to  in  each  plea 
is  as  follows,  viz:   "This  entire  policy,  unless  otherwise  jorovided 
by  agreement,  indorsed  hereon  or  added  hereto,  shall  be  void  if  the 
hazard  be  increased  by  any  means  within  the  control  or  knowledge  of 
the  insured."  It  will  be  seen  at  once  there  is  nothing  in  the  plea 
negativing  the  fact  that  an  agreement  was  indorsed  on  or  added  to 
the  policy.   Furthermore,  neither  of  these  pleas  specify  the  time 
or  times  when  the  intoxicating  liquor  was  kept  or  sold  on  the  pre- 
mises, the  only  allegations  being,  "That  before  the  time  of  the 
fire  and  after  the  issuance  of  the  policy,"  these  things  were  done. 
Correct  pleading  would  require  each  plea  to  contain  a^idefinite  al- 
legation as  to  when  the  liquors  were  kept  and  sold,  and  an  averment 
that  such  keeping  and  such  selling  thereof,  at  that  time,  increased 
the  hazard,  and  thereby  voided  the  policy.  "  e  have  read  the  authori- 
ties cited  and  in  our  opinion  they  do  not  sustain  appellants'  con- 
tention. It  is  veil  settled  in  this  state  that  a  temporary  un- 
authorized use  of  property  only  suspends  the  operation  of  a  fire 
policy,  and  when  such  use  ceases  the  policy  revives.   In  Traders 
Ins.  Co.  v.  Catlin,  163  111.  255,  it  is  said:   "Though  there  be  a 
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change  of  risk  by  reason  of  an  increased  hazard,  which  would  avoid 
the  policy  if  declared  forfeited  by  the  company,  yet  where  the 
company  has  not  declared  the  policy  forfeited  and  the  cause  for 
the  increased  hazard  no  longer  exists,  and  there  is  no  increased 
hazard  by  reason  of  former  changed  conditions,  then,  the  policy 
being  for  insurance  for  a  certain  period,  the  contract  of  insurance 
will  be  construed,  and  the  fact  determined  whether  there  was  an 
increased  risk  at  the  time  of  the  fire  which  in  any  manner  was  con- 
ducive to  the  loss.   If  a  loss  occurs  during  the  increased  hazard, 
a  recovery  will  be  defeated.  If  a  former  increase  of  hazard  has 
ceased  to  exist  and  that  increase  of  hazard  at  that  former  time  in 
no  way  has  affected  the  risk  when  the  loss  occurs,  no  reason  exists 
why  a  forfeiture  should  result  from  a  cause  which  occasions  no 
damage.  *  *  *  That  a  recovery  on  a  policy  on  a  building  in  the 
center  of  the  burned  district  in  Chicago's  great  fire  should  be  de- 
feated because  a  gallon  of  gasoline  was  therein  kept  and  used  a 
year  before  that  time  does  not  commend  itself  as  a  reasonable  rule. 
If  the  policy  was  rendered  void  by  that  act,  that  would  have  re- 
sulted even  though  it  was  in  no  way  Conducive  to  the  loss."  There 
was  no  error  in  sustaining  the  demurrers  to  the  fifth  and  sixth 
special  pleas. 

The  second  and  third  errors  relied  upon  will  be  considered 
together.  Appellants  contend  that  the  trial  court  erred  in  not 
directing  a  verdict  for  them,  insisting  that  appellee  failed  to 
prove  that  he  gave  immediate  notice  of  loss  in  writing  to  appellants 
and  failed  to  prove  he  rendered  a  sworn  statement  of  proof  of  loss 
to  appellants  within  sixty  days  next  after  the  fire,  as  provided  in 
the  policy.  The  plaintiff  testified  that  on  the  morning  of  the 
fire  he  wrote  Cowling  and  Newton,  '615    .ill  County  Bank  Building, 
Joliet,  Illinois,  giving  the  location  of  the  property  as  508  William- 
son Avenue,  and  stating  that  the  store  stock  and  fixtures  had  burned 
and  they  should  take  care  of  it:  that  he  put  a  stamp  on  it  and 
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dropped  it  in  a  mail  box  in  front  of  the  store.   It  further  appeared 
from  the  evidence  that  Cowling  and  Newton  were  the  agents  for  the 
Keystone  Underwriters  Department,  through,  whom  the  insurance  had  been 
effected.  It  is  argued,  however,  that  because  it  is  not  stated  in 
so  many  words  that  the  letter  was  placed  in  an  envelope  and  the 
envelope  properly  addressed  and  stamped  with  the  necessary  postage, 
the  proof  is  not  sufficient  to  raise  a  presumption  of  its  receipt 
by  Cowling  and  Newton.  We  think  the  argument  is  devoid  of  merit 
when  applied  to  the  facts  in  this  case.  The  plaintiffs  testimony 
shows  that  the  letter  was  T/ri'tten,  stamped  and  dropped  in  a  mail  box. 

Harry  P.  Kelley,  a  fire  insurance  adjuster  acting  for  the 
Underwriters  Adjusting  Company,  testified  that  this  adjusting  company 
handled  the  investigation  of  this  fire  and  that  for  appellants  he 
went  out  to  the  fire  at  508  Williamson  Avenue  about  10:50  in  the 
morning  on  the  date  of  the  fire. 

It  further  appeared  from  the  evidence  that  Cowling  and 
Newton  do  business  in  Joliet  and  the  fire  having  occurred  there 
and  the  appearance  of  the  adjustor  at  the  fire  a  few  hours  after 
the  notice  was  dropped  in  the  mail  box  would  indicate  that  notice 
of  the  fire  had  been  received  and  acted  upon  by  the  agents  to  whom 
it  was  sent.   In  addition  tc  this,  on  the  question  of  notice,  we 
have  the  testimony  of  Sirs.  Rose  Paul  to  the  effect  that  she  sent 
a  notice  to  Keystone  Underwriters,  Chicago,  through  which  the 
policy  sued  on  was  issued,  on  February  2nd  or  3rd,  19S9  and  subse- 
quently, on  March  22nd,  she  wrote  a  letter  to  Keystone  Underwriters 
Department  at  Pittsburgh,  Pennsylvania,  and  enclosed  sworn  proof  of 
loss.  Without  objection,  this  letter,  written  by  her  for  ' .  hi taker 
and  Jackson,  adjusters,  was  admitted  in  evidence  and  omitting  the 
addre.-s  and  signatures  is  asfollows,  viz:   "Owing  to  the  fact  that 
the  assured  ^eorge  H.  Martin,  508  Williamson  Street,  Joliet,  Illinois; 
and  your  adjustor  cannot  agree  to  the  amount  of  loss  and  damage,  we 
are  herewith  filing  proofs  of  loss  in  accordance  with  the  conditions 
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in  your  policy  contract,  No.  68,  in  the  amount  of  ;;2000.00  expiring 
July  19,  1929".  Upon  the  trial,  appellants  produced  proofs  of  loss, 
which  were  identified  by  the  defendants'  witness  Samuel  Kart,  as 
having  been  notarized  by  him  for  the  firm  of  '.hitaker  and  Jackson, 
the  firm  by  which  Mrs.  Rose  Paul  was  employed  at  the  time  she  says 
the  notice  and  proofs  of  loss  were  sent  from  and  on  behalf  of  that 
firm.   iVe  think  the  terms  of  the  policy  requiring  notice  and  the 
furnishing  of  proofs  of  loss  were  complied  with  and  that  the  proof 
thereof  in  the  record  was  sufficient  to  justify  the  court  in  sub- 
mitting the  cause  to  the  jury  and  warranted  the  jury  in  its  finding. 

It  is  next  insisted  that  the  trial  court  erred  in  not 
granting  the  motion  of  appellants  to  strike  from  the  files  the 
amendment  to  the  declaration  as  amended  and  in  refusing  to  vacate 
the  order  granting  leave  to  file  it.   The  record  discloses  that  the 
original  declaration  alleged  that  appellee  had  immediately  given 
written  notice  of  the  loss,  furnished  the  required  proof  of  loss  and 
performed  all  the  conditions  and  provisions  of  the  policy  sued  on. 
Pleas  were  filed  and  the  issues  having  been  made  up,  a  trial  was 
commenced  on  October  19,  1931.  While  the  trial  was  in  progress 
a  juror  was  withdrawn,  the  cause  continued,  and  on  October  24,  1931 
an  amendment  to  the  declaration  was  filed,  by  leave  of  court,  setting 
up  acts  of  appellant  which  it  was  insisted  constituted  a  waiver  of 
the  provisions  of  the  policy  which  required  immediate  notice  of  loss. 
Subsequently  there  was  a  plea  filed  to  the  declaration  as  amended, 
a  demurrer  thereto  overruled  and  thereafter  the  rule  entered  upon 
appellee  to  reply  thereto  was  discharged  and  appellee  filed  by  leave 
of  court  an  amendment  to  his  declaration  as  amended  and  by  this  last 
amendment  appellee  took  the  same  position  he  had  in  his  original 
declaration  with  reference  to  a  compliance  with  the  conditions  pre- 
cedent. 

In  support  of  this  contention,  appellant  relies  upon  the 
case  of  Drew  v.  Crew,  271  111.  2S9.  That  was  a  chancery  case.  The 
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bill  was  filed  December  8,  1913.   An  answer  and  cross  bill  were 
filed,  amendments  to  bill  and  cross  bill  were  wade  and  answers  were 
filed  to  the  bills  as  amended.   'The  cause  was  referred  to  the  Master 
and  on  November  12,  1914  evidence  was  taken.   On  •January  S3,  1915 
a  rule  was  entered  requiring  the  complainants  to  close  their  evi- 
dence by  January  30th,  the  defendant  by  February  13th  and  the  com- 
plainants their  evidence  in  rebuttal  by  February  20th.   On  the  first 
day  of  the  March  Term  1915,  the  defendant  presented  a  motion  for  an 
extension  of  the  time  for  taking  evidence,  but  the  motion  was  over- 
ruled. In  its  opinion  the  court  says:   "The  denial  of  the  defendant's 
motion  for  an  extension  of  the  rule  for  the  introduction  of  her  evi- 
dence before  the  faster  has  been  assigned  as  wrror  and  is  the  only 
question  material  to  be  determined  on  this  appeal",  After  discussing 
this  question,  the  Court  held  that  the  defendant  was  entitled  to  an 
extension  of  the  rule,  and  it  is  upon  that  ground  that  the  case  was 
reversed.  It  is  true  the  qxiestion  of  the  right  to  amend  pleadings 
is  discussed,  but  there  Is  nothing  said  in  the  opinion  to  sustain 
the  position  of  appellant  in  the  instant  case  or"  from  which  this 
court  can  say  that  the  lower  court  abused  its  discretion  in  per- 
mitting the  amendment  to  be  made. 

The  remaining  point  argued  is  that  the  testimony  of  the 
appellee  as  to  the  loss  of  §300.00  on  account  of  damage  to  the  radio 
should  have  been  stricken. because  it  is  claimed  the  radio  was  not 
covered  by  the  policy.   If  it  be  conceded  that  the  radio  was  not 
within  the  coverage,  there  is  pfoof  of  more  than  $500.00  damage  and 
loss  apart  from  the  damage  to  the  radio.   That  is  the  proof  shows 
the  loss  regarding  fixtures  including  the  radio  to  be  $1,500.00,  so 
that  the  proof  of  loss  to  fixtures  if  the  radio  be  excluded  exceeds 
by  several  hundred  dollars'  the  amount  fixed  in  the  verdict  for  loss 
on  fixtures  and  the  defendants  vrere  therefore  in  no  wise  injured, 
by  the  ruling  of  the  court  on  this  point. 

Finding  no  reversible  error  in  this  record,  the  judgment 
of  the  Circuit  Court  is  affirmed. 

-  7  -  JODGMEHT  AFFIRMED 
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STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON".  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  "Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Cleric  of  the  Appellate  Court 

(T3S15 — 5M — 3-32)  .»^fc»7 
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AT  A  TERM  OF  THE  APPELLATE 


Begun  and  held  at  Ottawa.,  on  Tuesday,  the  first  day  of  May,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty- four, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice, 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  3  -  1Q34.   the"  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


v  U  ■ 


Gen.  No.  8751  Agenda  No.  5 

In  the  Appellate  Court  of  Illinois 

Second  District 

May  Term,  A.  D.  1934. 

Hazel  peters, 

Defendant  in  error, 

Error  to  the  Circuit  Court 
vs. 

of  Peoria  County 
Harold  Reuter, 

Plaintiff  in  error, 

Dove  -  J. 

Hazel  Peters,  defendant  in  error,  brought  this  auction  against 
Harold  Reuter,  plaintiff  in  error,  to  recover  damages  sustained  by 
her  as  a  result  of  an  automobile  collision  while  she  was  riding 
in  an  automobile  then  being  driven  by  plaintiff  in  error.   The 
declaration  alleged  that  the  car  was  being  driven  in  a  northerly 
direction  on  State  Route  No.  29;  that  she  was  riding  in  the  rear 
seat  as  a  guest  and  exercising  due  care  for  her  own  safety;  that 
considerable  motor  traffic  was  proceeding  in  both  directions  just 
before  the  collision  and  that  by  reason  of  the  condition  of  the 
traffic  and  all  surrounding  circumstances,  it  required  the  driver 
to  carefully  control  his  automobile  and  drive  it  at  a  reasonable 
and  proper  rate  of  speed  with  regard  for  the  traffic  and  use  of 
the  way.   The  declaration  then  avers  that  the  plaintiff  in  error, 
with  reckless  indifference  to  the  condition  of  the  traffic  and 
use  of  the  way,  then  and  there,  with  wilful  and  wanton  misconduct, 
drove  and  operated  the  said  automobile  in  which  defendant  in  error 
was  riding,  as  a  guest,  at  a  high  and  dangerous  rate  of  speed,  and 
failed  to  keep  his  automobile  under  control  and  that  on  account  of 
such  wilful  and  wanton  misconduct  the  automobile  in  which  she  was 
riding  ran  into  another  automobile  traveling  in  the  opposite  direct- 
ion. 
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a  car  length  and  when  it,  the  Reuter  car,  was  not  over  a  car  length 
south  of  her  car,  she  observed  it  traveling  over  the  black  line, 
which  marked  the  center  of  the  pavement,  toward  her  car,  and.  that 
was  all  she  remembered,   she  also  testified  that  she  did  not  remem- 
ber that  her  right  wheels  went  off  the  pavement  on  the  west  side 
just  before  the  collision. 

Hazel  Peters,  the  plaintiff  below,  testified  that  she  was 
sitting  in  the  rear  seat  on  the  right  side  of  the  Reuter  car  and 
heard  Mrs.  Reuter  say  to  Harold  after  they  left  Peoria  that  she 
wished  he  would  not  drive  so  fast,  because  "we  can't  see  anything, 
we  have  all  evening  to  get  there.   There  is  no  hurry".   She  further 
testified  that  no  cars  passed  them,  but  that  tfrey  passed  all  the 
cars  they  caught  up  with  and  that  the  Reuter  car  was  going  fifty- 
five  to  sixty  miles  per  hour  just  before  the  accident.   That  she 
was  not  looking  ahead  but  over  the  sea  wall  at  the  water,  so  did 
not  see  the  Ferguson  car  prior  to  the  collision.  She  further  testi- 
fied that  just  before  the  accident,  the  Reuter  car  gave  a  "sort  of 
back  swerve  or  swing  and  I  don't  remember  anything  after  that". 

Other  than  the  testimony  of  the  physicians  who  attended  de- 
fendant in  error,  the  foregoing  was  the  substance  of  all  evidence 
offered  on  behalf  of  the  plaintiff  below. 

According  to  the  testimony  of  Mrs.  Catherine  Reuter,  the 
party  left  her  home  in  Peoria  at  about  a  quarter  till  six  o'clock 
and  proceeded  to  Route  29,  and  only  passed  a  few  cars,  as  the 
traffic  was  very  light.   She  recalled  telling  her  son  Harold  once 
when  they  were  a  mile  or  so. south  of  the  point  of  the  collision 
"not  to  hurry  aa  we  have  plenty  of  time  and  would  be  there,  (meaning 
their  destination)  before  dark" .   The  road  was  straight  and  one 
could  see  a  mile  or  so  ahead  and  no  cars  were  on  the  right  traffic 
lane,  but  she  observed  what  proved  to  be  the  Ferguson  car  coming 
toward  her  car,  and  that  the  Ferguson  car  "skidded  off  the  side  of 
the  pavement  and  turned  back  on  and  skidded  over  in  front  of  us. 
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They  were  off  on  their  right  aide  first.   The  car  in  which  I  was 
riding  was  on  the  right  side  of  the  black  line.   It  did  not  at  any 
time  cross  over  to  the  left  of  the  black  line  in  the  center  of  the 
road.  We  stayed  on  the  right  side  and  they  came  over  and  we  hit. 
That  is  about  all  I  can  say.  We  stopped  about  the  time  they  hit  us". 

Etheline  Sparks  was  also  an  occupant  of  the  car  a.nd  sat  in 
the  front  seat  between  Harold  and  Mrs.  Reuter  and  in  describing  the 
accident  said;   "I  saw  the  other  car  with  which  our  car  collided, 
it  just  slid  around  in  front  of  us  and  we  bumped  into  it,  I  saw  it 
skid  around  in  front  of  us  about  a  minute  before  the  accident.  Our 
car  was  inside  (meaning  the  right  side)  of  the  black  line" . 

Mrs.  Sparks,  a  sister  of  Mrs.  Reuter,  was  another  occupant 
of  the  car,  and  she  testified  that  she  saw  the  Ferguson  car  just 
before  the  accident  and  it  was  right  in  front  of  the  Reuter  car. 
"Immediately  prior  to  the  accident  it  seemed  to  be  cross  ways, 
skidding  right  in  front  of  us.   The  front  end  of  it  was  towards  my 
left.  Haroldte  car  was  on  the  right  side  of  the  black  line".   She 
also  testified  that  after  the  accident  she  observed  the  cars  and  that 
the  Reuter  car  was  on  the  right  side  of  the  black  line  and  the  other 
car  was  right  in  the  middle  of  their  traffic  lane. 

Harold  Router,  the  defendant  below,  testified  that  the 
traffic  was  moderate  and  the  road  was  level  and  straight  at  the 
place  of  the  collision  and  he  could  see  two  miles  ahead,  and  there 
were  no  cars  in  front  going  in  the  same  direction  and  only  the 
Ferguson  car  coming  toward  him.   That  when  the  Ferguson  car  got 
about  fifteen  feet  from  him,  the  back  right  wheel  slipped  off  the 
pavement,  the  car  skidded  cross  ways  and  cajse  across  the  road  and 
struck  the  front  end  of  Ms  car,  the  collision  taking  place  in  his 
traffic  lane.   He  further  testified  that  he  had  driven  automobiles 
every  day  for  five  years  preceding  this  accident,  and  had  driven 
this  particular  car  for  two  years  and  in  his  opinion  he  was  going 
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forty-five  miles  per  hour  and.  .the  Ferguson  car  war  got    t  the  same 
rate  of  speed  flust  before  the  collision;  that  he  applied  his  brakes 
and  his  car  did  not  skid. 

The  pertinent  part  of  Sec.  43-b,  Chap.  95a,  Gahill  Illinois 
Revised  Statutes,  1933,  provides  that  no  person  riding  in  a  motor 
vehicle  as  a  guest,  without  payment  for  such  ride,  shall  have  a 
cause  of  action  for  damages  against  the  driver  of  such  motor  vehicle 
for  injury  in  case  of  accident,  unless  such  accident  shall  have  been 
caused  by  the  wilful  and  wanton  misconduct  of  the  driver  and  unless 
such  nrllful  and  wanton  misconduct  contributed  to  the  injury  for 
which  the  action  is  brought. 

As  defendant  in  error  was  a  guest  ;:.t  the  time  of  the  injury, 
plaintiff  in  error  cannot  be  held  liable  in  this  action  unless  the 
collision  was  caused  by  his  wilful  and  wanton  conduct  and  unless 
such  conduct  contributed  to  her  injury.   The  weight  of  the  evidence 
inclines  us  to  the  opinion  that  the  Reuter  car  at  the  time  of  the 
collision  was  in  its  proper,  north  bound,  traffic  lane  and  the 
Ferguson  car,  south  bound,  skidded  over  the  center  line  of  the 
pavement  into  the  north  bound  traffic  lane  into  the  path  of  the 
Reuter  car.   The  undisputed  evidence  is  that  Harold  is  an  exper- 
ienced and  competent  driver.   The  collision  occurred  in  the  early 
evening  of  a  summer  day,  while  it  was  light.   The  pavement  was 
level  and  straight.   The  driver  could  see  ahead  for  a  distance  oi 
more  than  a  mile,  there  were  no  other  cars,  according  to  the  weight 
of  the  evidence,  in  view,  except  the  Ferguson  car.   \tfhile  the  pave- 
ment was  damp,  we  are  unable  to  say  that,  considering  the  use  of 
the  highway  and  surroundings  just  before  and  at  the  time  of  the 
collision,  that  the  leuter  car  was  traveling  at  an  improper  a$ld 
unreasonable  rate  of  speed,  but  even  if  it  were,  it  would  not 
necessarily  follow  that  plaintiff  in  error  was  guilty  of  such  wil- 
ful and  wanton  misconduct  as  would  authorize  a  recovery  in  this 
proceeding. 
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It  ts  true  that  the  driver  of  the  Ferguson  car  testified 
on  direct  examination  that  her  car  was  on  the  right  hand  or  west 
side  of  the  black  line  when  the  collision  occurred,   she  is  the 
only  one  who  did  so  testify,,  and  her  testimony  was  weakened  by 
her  statements  made  on  cross  examination,  and  she  was  flatly  con- 
tradicted by  Mrs.  Renter,  Etheline  Sparks,  Mrs.  Sparks  and  Harold 
Reuter,  not  only  upon  this  question  b\it  in  other  partictilars, 
notably  her  statement  that  the  Reuter  car  was  traveling  just  behind 
another  car.   Furthermore,  it  also  appears  from  the  evidence  that 
the  car  driven  by  Laura  Ferguson  belonged  to  Dewey  Wright  and  was 
destroyed  by  fire  following  the  collision.   She,  therefore,  cannot 
be  said  to  be  an  entirely  disinterested  witness. 

In  Walldren  Express  Co.  v.  Krug,  291  111.  472,  the  court  said: 
"A  charge  of  wantonness  implies  an  act  intentionally  done  in  dis- 
regard of  another's  rights,  designed  and  intentional  mischief,  and 
not  a  mere  negligent  omission  of  duty". 

In  Brown  v.  Illinois  Terminal  Co.  319  111.  326,  the  court 
said:   "It  has  been  frequently  said  by  this  and  other  courts  that 
whether  an  injury  is  the  result  of  wilful  and  wanton  conduct  is 
a  question  of  fact,  to  be  determined  by  the  jury  from  all  the 
evidence,  Where  there  is  no  evidence  tending  to  support  the  charge 
of  wilful  and  wanton  conduct,  there  is  no  question  of  fact  to  laub- 
mit  to  a  jury,  and  the  motion  to  direct  a  verdict  on  those  counts 
would  present  a  question  of  law  for  the  court  to  decide.   Courts 
have  recognized  the  difficulty  of  accurately  stating  under  what 
.circumstances  a  defendant  may  be  held  guilty  of  wilful  and  wanton 
misconduct  in  causing  am  injury.   Such  conduct  imports  conscious- 
ness that  an  injury  may  probably  result  from  the  act  done  and  a 
reckless  disregard  of  the  consequences.   Ill-rill  is  not  a  necessary 
element  to  establish  the  charge.  *  *  *  A  wilful  or  wanton  injury 
must  have  been  intentional  or  the  act  must  have  been  com-aitted  unaer 
circumstances  exhibiting  a  reckless  disregard  for  the  safety  of 
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others,  such  as  failure,  after  knowledge  of  the  impending  danger, 
to  exercise  ordinary  cai"e  to  prevent  it,  or  a  failure  to  discover 
the  danger  through  recklnesness  or  carelessness  when  it  could  have 
been  discovered  by  the  exercise  of  ordinary  care". 

In  Bernier  v.  Illinois  Central  Ry.  Co.,  296  111.  464,  it 
was  said:  "To  constitute  a  wanton  act  the  party  doing  the  act  or 
failing  to  aot  must  be  conscious  of  his  conduct,  and,  though  having 
no  intent  to  injure,  must  be  conscious,  from  his  knowledge  of   sur- 
rounding circumstances  and  existing  conditions,  that  his  conduct 
will  naturally  or  probably  result  in  injury.   (30  R.O.L.  21).  It 
is  difficult,  if  not  impossible,  to  lay  down  a  rule  of  general 
application  by  which  we  may  determine  what  degree  of  negligence  the 
law  considers  equivalent  to  a  wilful  or  wanton  act.  Whether  an 
act  is  wilful  or  wanton  is  greatly  dependent  upon  the  particular 
circumstances  of  each  case.  Where  the  omission  to  exercise  care  is 
so  gross  that  it  shows  a  lack  of  regard  for  the  safety  of  others, 
it  will  justify  the  presumption  of  wilfulness  or  wantonness". 

According  to  the  weight  of  the  evidence  in  this  record,  the 
proximate  ca,use  of  this  accident  was  not  the  wilful  and  wanton 
misconduct  of  plaintiff  in  error,  as  defined  by  the  foregoing 
authorities.   It  will  therefore  not  be  necessary  for  us  to  comment 
upon  the  other  errors  to  which  our  attention  has  been  directed. 

The  judgment  of  the  Circuit  Court  of  Peoria  County  is  reversed 
and  the  cause  remanded. 

Reversed  and  Remanded. 
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STATE   OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Kecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty"- 


Cleric  of  the  Appellate  Court 

(73S15— 5M— 3-32)  .^^&»7 


AT  A  TERM  OP  THE  APPEL^ATJTCOT 


Begun  and  held  at  Ottawa,  on  Tuesday,  thpFfirst  day  of  May,  in 
the  year  of  our  Lord  one  thousand  gfine  hundred  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  ELAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Cleric. 
E.  J.  WELTER,  Sheriff.     £ 


^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  o  -  1934    the  oplnion  0f  tlie  court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8779  Agenda  Wo.  11 

In  the  Appellate  Court  of  Illinois 

Second  District 

May  Term,  A.  D.  1934 

Herman  Lichthardt, 

appellant , 

Appeal  from  the  circuit  Court 
vs. 

of  Du  Page  County 
Louis  A.  Backhaus, 

appellee, 

Dove  -  J. 

Appellant,  Herman  Lichthardt,  instituted  this  suit  before 
a  Justice  of  the  peace  on  January  27,  1932,  resulting  in  a  judgment 
from  which  he  appealed.   On  March  13,  1932,  his  appeal  bond  was 
filed  and  approved  by  the  Justice  and  a  transcript  of  the  proceed- 
ings duly  filed  In  the  office  of  the  Cleric  of  the  Circuit  Court, 
who  entered  the  cause  on  the  docket  of  that  court. 

On  April  38,  1933,  the  appearance  of  appellee  was  entered 

in  the  Circuit  Court  and  that  of  his  attorneys.   Subsequently  and 

during  the  June  Term  1933  of  the  Circuit  Court,  the  Clerk  prepared 

a  trial  calendar  of  eighty-seven  cases,  the  instant  case  being  the 

thirty-second  case,  and  sent  a  copy  thereof  to  all  the  parties  or 

their  attorneys,  whose  nau.es  appear  upon  the  calendar.  At  the  top 

of  the  first  page  of  said  trial  calendar  appears  the  following: 

CIRCUIT  COURT  -  DuPAGE  COUNTY. 
"APPEAL  CASES. 
SUBJECT  TO  TRIAL  SEPTEMBER  18,  1933. 
ALL  OASES  MUST  BE  READY  FOR  TRIAL. 

OR  THEY  VILL  EE  DISMISSED. 
The  first  twenty  cases  are  first  day  cases." 

On  September  18,  1933,  the  court  called  this  case  for  trial 
and  no  one  appearing,  dismissed  the  appeal  and  awarded  a  writ  of 
procedendo. 

On  September  29,  1932,  appellant  having  served  notice  on 
counsel  for  appellee,  filed  his  petition  to  vacate  and  set  aside 
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the  order  entered  on  September  18,  1933  and  moved  that  the  case 
be  set  down  for  hearing.   Thereafter  an  amended  petition  was 
filed,  supported  by  affidavit,  and  from  an  order  denying  appellant's 
petition  to  set  aside  the  order  dismissing  the  appeal  entered  on 
September  18,  1933,  an  appeal  has  been  perfected  to  this  court. 

In  the  affidavit  in  support  of  appellant's  motion,  it 
appears  that  this  suit  was  instituted  to  recover  rent  upon  certain 
premises  owned  by  appellant.   That  in  July  1933  counsel  for  appel- 
lant wrote  the  clerk  of  the  Circuit  Court  with  reference  to  this 
case  and  on  July  26,  1933  received  a  reply  from  the  cleric  stating 
that  "notice  would  be  sent  to  him  before  trial  of  any  of  the 
appeal  cases".   That  on  September  23,  1933  counsel  did  receive 
a  trial  list  of  the  cases  and  wrote  the  Clerk  and  was  then  informed 
of  the  proceedings  had  on  September  18,  1933.  it  also  appears 
from  the  affidavit  of  appellant  that  the  Clerk  had  sent  him  a 
list  of  appeal  cases,  but  it  was  received  by  another  person  of 
the  same  name  as  appellant  and  that  it  never  reached  appellant 
until  "around  the  22nd  of  September,  1933. 

The  pertinent  part  of  rule  four  of  the  Circuit  Court  in 
effect  at  the  time  the  order  dismissing  the  appeal  was  entered 
provided  that  in  all  cases  of  appeal  from  Justices  of  the  peace,  the 
appellant  shall  file  a  written  appearance  in  that  court  before  the 
third  day  of  the  tern  commencing  not  less  than  ten  days  next  after 
the  transcript  is  filed  in  that  court.   If  such  appearance  is  not 
filed  the  cause  may  be  placed  on  the  trial  calendar  in  its  numerical 
order  without  notice,   "Then  the  case  is  reached  for  trial,  if  the 
plaintiff  is  appellant  and  fails  to  appear,  the  suit  may  be  dis- 
missed for  want  of  prosecution  on  motion  of  defendant,  or  by  the 
court  of  its  own  motion.  All  appeal  cases  shall  be  placed  on  a 
separate  trial  calendar  at  each  term. 
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Section  21  of  the  Practi'  e  Act  provides  that  all  causes 
shall  ba  tried,  or  otherwise  disposed  of,  in  the  order  they  are 
placed  on  the  docket,  unless  the  court,  for  good,  and  sufficient 
cause,  shall  otherwise  direct,  and  no  suit,  action  or  proceed- 
at  law  shall  be  dismissed  for  want  of  prosecution  at  any  time 
except  when  such  cause  shall  be  actually  readied  for  trial  in  its 
order  as  set  for  trial,  or  upon  the  short  cause  or  delay  trial 
calendar  of  the  court. 

The  order  from  which  this  appeal  is  prosecuted  found  that 
this  case  appeared  on  the  trial  calendar  subject  to  trial  on 
September  18,  1933,  that  it  was  called  for  trial  and  no  one 
appeared  for  appellant,  and  thereupon  the  appeal  was  dismissed. 

The  trial  ealenuar  lists  eighty-seven  appeal  cases  and 
states  they  are  subject  to  trial  September  18,  1933  and  that  all 
cases  must  be  ready  for  trial  or  they  will  be  dismissed.   This 
case  was  called  for  trial  and  no  one  appeared  for  appellant.   The 
rules  made  it  appellant's  duty  to  file  a  written  appearance  on  or 
before  June  15,  1932.   This  was  not  done,  so  the  court  had  a  per- 
fect right  to  place  the  cause  on  the  trial  calendar  in  its  maaeBical 
order  without  notice,  and  when  it  was  reached  for  trial,  the  court 
was  justified  under  its  rules  in  dismissing  the  appeal  for  want  of 
prosecution. 

Appellant  insists,  however,  that  the  words  "The  first 
twenty  cases  are  first  day  cases",  appearing  upon  the  trial  calendar, 
limited  the  call  by  the  court  on  September  18th,  to  the  first  twenty 
cases  and  as  the  instant  case  was  the  thirty-second  case,  the  court 
was  without  jurisdiction  to  dismiss  this  appeal  until  the  following 
day.  Counsel  for  appellee  say  that  these  quoted  words  mean  that 
counsel  in  cases  following  the  first  twenty  might  urge  this  notation 
as  a  reason  for  having  their  Oases  reset  for  some  day  other  than 
September  18,  1933. 

We  do  not  believe  that  the  court  was  without  jurisdiction 
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to  dismiss  this  appeal  oecau.se  of  the  appearance  of  these  words  upon 
the  calendar,  because  the  calendar  does  say  in  unambiguous  language 
that  these  eighty-seven  appeal  cases  are  subject  to  trial  September 
18,  1935  and  the  record  discloses  that  the  instant  case  was  reached 
and  called  for  trial  on  that  day,  and  no  provision  of  the  Practice 
Act  nor  any  rule  of  court  was  violated  by  the  entry  of  the  order 
dismissing  the  appeal.   The  Clerk  owed  appellant  or  his  oounsel  no 
duty  which  he  omitted,  although  as  a  matter  of  courtesy  he  had 
sent  a  trial  list  to  both  appellant  and  his  counsel,  but  this  trial 
list  was  never  received  by  either  until  almost  a  week  after  the 
entry  of  the  order  dismissing  the  appeal.   The  appeal  had  been  pend- 
ing in  the  circuit  Court  for  sixteen  months  and  no  orders  had  been 
entered  therein,  and  counsel  for  appellant  had  not  entered  an  appear- 
ance in  that  court. 

While  courts  should  always  hesitate  to  deny  to  a.  litigant 
the  right  to  have  his  case  tried,  still  it  is  necessary  for  the 
orderly  dispatch  of  business  for  courts  to  make  reasonable  rules, 
and  when  made  to  adhere  to  them.   If  appellant  is  placed  a/t  a  dis- 
advantage by  the  entry  of  the  order  appealed  from,  the  court  is  not 
chargeable  therewith. 

We  are  unable  to  say  upon  this  record  that  the  trial  court 
abused  his  discretion  in  entering  the  order  appealed  from,  and  it 
is  therefore  affirmed. 

Order  affirmed. 
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STATE    OF   ILLINOIS, 

second  disteict  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  a.nd  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  "Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerl-  of  the  Appellate  Court 

(73S15 — 5M— 3-32)  .,<i§§ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  May,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FHANKLI2J  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On  Aug.  23,  1934, 

on  a  petition  for  re-hearing 

an  additional  4>fee  opinion  of  the  C our  1/ was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


GE    •    WO.    3779  Agenda   No.    11 

III  THE 
^LLATE  COURT   OE   ILLINOIS 
SECOND  DISTRICT 

;  [ay   Term,      1934. 

Herman  Lichthardt, 

Appellant 
v.  Appeal  from  the  Circuit 

Louis  A.  Backhaus,  Court  of  DuPage  County. 

Appellee. 
OPINION  UPON  PETITION  FOR  RE-HEAR IMG 
PERCURIAM: 

Counsel,  in  their  petition  for  re-hearing,  insist  that  the 
record  discloses  that  the  lover  court  entered  the  order  dismissing 
this  cause  before  it  was  actually  reached  for  trial  and  that  there- 
fore the  court  lacked  jurisdiction  to  enter  the  order  of  dismissal. 

Rule  four  referred  to  in  the  opinion  provides  that  ?;hen  a 
case  is  reached  for  trial  and  if  the  plaintiff  is  appellant  and  he 
fails  to  appear  that  then  the  suit  may  be  dismissed  by  the  court 
either  on  motion  of  the  defendant  or  upon  its  own  motion.   The  record 
in  the  instant  case  recites  that  this  case  appeared  on  the  trial 
calendar  subject  to  trial  on  September  13,  1933,  that  it  was  called 
for  trial  and  no  one  appearing  for  appellant,  the  appeal  was  dismissed. 

Counsel  for  appellant  also  insist  in  their  petition  for  re-hearing 
that  the  order  of  September  18,  1933  is  silent  as  to  any  reason  for 
the  dismissal  of  the  case.   This  is  a  misapprehension,  inasmuch  as 
the  order  of  September  18,  1933  recites  as  the  reason  for  the  dis- 
missal of  the  appeal  the  fact  that  when  the  case  was  called  for  trial, 
no  one  appeared  for  appellant. 

The  trial  court,  in  our  opinion,  was  not  without  jurisdiction 
to  entsr  the  order  of  dismissal  on  September  18,  1933. 

REHEARING  DENIED. 
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STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Kecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  "Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

_in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the  Appellate  Court 

(73S15—  5M—  3-32) 


AT  A  TERM  OF  THE  APELLATE  COULT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  May,  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk.       ^  ^  ^ 
E.  J.  WELTER,  Sheriff.       fe 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  &~   1934     "kne  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8604  A  enda  No.  21 

In  the  Appellate  Court  of  Illinois 
Second  District 
February  Terra,.  A.  D.  1933 
The  First  Trust  Company  of 


Appeal  from  the  Circuit  Court  of 
La  Salle  County 


Ottawa,  Illinois,  Trustee, 
appellee, 

vs, 

Laura  M.  Kiner,  et  al, 
(Laura  IT,  Kiner 

appellant) , 

HUFFMAN  -  J/ 

This  is  an  appeal  from  an  interlocutory  order  appointing  a 
receiver  in  a  foreclosure  proceeding  pending  in  the  circuit  court 
of  La  Salle  County.  Appellant  urges  two  reasons  for  reversal. 
First,  that  proper  notice  of  the  application  for  a  receiver  was 
not  given  appellant;  and  second,  that  there  was  no  showing  why 
appellee  should  not  have  been  required  to  give  bond  as  provided 
by  statute  and  no  finding  by  the  court  that  for  good  cause  shown, 
it  was  of  the  opinion  that  a  receiver  ought  to  be  appointed  without 
such  bond. 

The  power  to  appoint  a  receiver  is  controlled  by  Sec.  1  of 
the  act  pertinent  thereto,  Ch.  22,  Par.  55,  Cahill's  St.  1931. 
This  section  provides  as  follows:  "Before  any  receiver  shall  be 
appointed,  the  party  making  the  application  shall  give  bond  to  the 
adverse  party  in  such  penalty  as  the  court  or  judge  may  order,  and 
with  security  to  be  approved  by  the  court  or  Judge,  conditioned  to 
pay  *  *  *  provided  that  bond  need  not  be  required,  when  for  good 
cause  shown,  and  upon  notice  and  full  Rearing,  the  court  is  of  the 
opinion  that  a  receiver  ought  to  be  appointed  without  such  bond." 
The  order  appointing  the  receiver  in  this  case  does  not  disclose 
that  upon  a  full  hearing,  the  court  was  of  opinion  a  receiver 
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ought  to  "be  appointed  without  bond,  as  required  by  statute.   The 
power  to  appoint  a  receiver  in  the  case  at  bar,  is  controlled  by 
the  above  statutory  provision,  the  requirements  of  which,  it  is 
needless  to  discuss  in  this  opinion.   It  has  consistently  been  held 
that  a  receiver  should  not  be  appointed  under  such  circumstances 
unless  and  until  the  statutory  requirements  have  been  strictly  com- 
plied with.  One   of  the  conditions  precedent  to  such  appointment  is, 
that  "good  cause  be  shown  and  upon  notice  and  a  full  hearing,  "  and 
further  that  the  court  shall  be,  "of  opinion  that  a  receiver  ought 
to  be  appointed  without  such  bond."   The  order  as  it  appears  in  this 
case,  is  silent  upon  these  two  things. 

It  is  also  insisted  that  due  notice  was  not  given  as  contemplat- 
ed by  the  statute.   The  redord  recites  that  a  notice  of  the  applica- 
tion for  receiver  was  sent  by  ordinary  mail  to  appellant  at  a  given 
street  address  in  Miami,  Florida.  No  appearance  was  entered  for  the 
appellant  and  it  does  not  appear  whether  she  ever  received  the 
notice.   It  has  been  held  that  notice  of  motions  on  a  person  who 
has  been  sued  but  who  has  not  entered  his  appearance,  shall  be 
served  personally  upon  him,  or  if  not  found,  by  leaving  a  copji  at 
his  residence  or  place  of  business.   Service  of  notice  of  any  pro- 
ceeding in  court  is  supposed  to  be  personal  service  unless  otherwise 
designated  by  law.   Chicago  Title  and  Trust  Co.  v.  Lauletta,  265  111. 
App.  564;  Grabowski  v.  MacLaskey,  357  111.  App.  484;  Haj  v.  American 
Bottle  Co.  261  111.  362. 

The  order  of  the  court  appointing  the  receiver  in  this  case 
failed  to  disclose  that  it  was  entered  after  a  full  hearing,  nor 
does  it  appear  in  the  order  that  the  court  was  of  the  opinion  the 
receiver  should  be  appointed  without  bond  for  good  cause  shown. 
As  disclosed  by  the  record,  the  appointment  of  the  receiver  was 
not  in  compliance  with  the  statutory  requirements,  which  cannot  be 
dispensed  with.   We  adhere  to  the  doctrine  as  announced  in  prior 
cases,  among  which  are,  Chicago  Title  and  Trust  Co.  v.  Sickley, 
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255  111.  App.  45;  Goodman  v.  Heinen,  255  111.  App.  395;  and  cases 
therein  cited. 

The  order  of  the  circuit  court  of  La  Salle  county  appointing 
a  receiver  herein,  is  reversed. 

Order  reversed. 


.         - 


STATE    OF   ILLINOIS, 

second  district  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73S15— 5M-  3-32) 
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AT  A   TERM  OF   THE  APPELLATE  ..COURT, 

9 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  May,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-f 
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within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  -Justice. 
Hon.  ELAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.     d    i   \}'    J.  „  /■ 
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BE  IT  REMEMBERED,  that  afterwards,  to -wit:  On 
AUG  o  -  1934    the  opinion  of  the  Court  "was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to -wit: 


&  mi; 


Gen.  No.  8627  Agenda  No.  36 

In  the  Appellate  Court  of  Illinois 
Second  District 
February  Term,  A.D.  1933 
The  First  Trust  &  Savings  Bank 
of  De  Kalb,  Illinois,  Conservator, 
etc. , 


appellee, 
vs. 
Leone  Langford,  et  al, 

appellants, 


Appeal  from  the  Circuit  Court 
of  De  Kalb  County 


Huffman  -  J. 

Appellee  filed  its  bill  on  June  18,  1933,  in  the  Circuit  Court 
of  De  Kalb  County,  against  appellants,  praying  that  certain  certifi- 
cates of  deposit  issued  by  the  Farmers  and  Traders  State  Bank  of 
Shabbona,  Illinois,  at  the  instance  of  one  Rilla  Middleton,  be  de- 
clared null  and  void  and  set  aside;  that  they  be  surrendered  to 
appellee  as  conservator  for  the  said  Rilla  Middleton;  and  that  the 
said  bank  be  enjoined  and  restrained  from  the  payment  thereof;  and 
that  the  other  appellants  be  enjoined  and  restrained  from  the  collect- 
ion thereof  and  from  instituting  any  suit  or  proceeding  at  law  or 
equity  for  such  purpose;  and  for  general  relief. 

Rilla  Middleton  was  a  widow  67  years  of  age.   She  had  been 
judicially  declared  mentally  incompetent  of  managing  and  caring 
for  her  estate.  Appellee  under  order  of  the  county  court  of  DeKalb 
County,  was  the  duly  appointed,  qualified,  and  acting  conservator 
for  said  incompetent.   Rilla  Middleton  was  in  possession  of  a  lar^e 
number  of  notes  and  securities  as  well  as  a  certificate  of  deposit 
for  :124,000,  and  real  estate  located  in  said  county  and  elsewhere. 
The  frurpose  of  the  bill  was  to  prevent  alleged  waste  of  the  estate 
of  the  distracted  person,  by  the  cashing  of  the  certificates  of 
deposit  which  she  had  caused  to  issue  prior  to  qualification  of 
appellee  as  conservator,  but  which  she  had  not  delivered  until  after 
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such  time. 

The  bill  of  complaint  was  sworn  to  and  supported  by  affidavits. 
A  temporary  restraining  order  was  issued  as  prayed.  Motion  was  made 
to  dissolve  the  temporary  injunction,  on  the  face  of  the  bill,  answers 
and  affidavits  thereto.   This  motion  was  denied  by  the  trial  court, 
and  appellants  bring  this  appeal  under  Sec.  123  of  the  Practice  Act, 
Cahill's  St.  1931,  Ch.  110,  par.  122. 

The  affidavit  in  support  of  the  answers  is  made  by  Rilla 
Middleton  and  is  extensive  in  its  nature,  covering  forty-seven 
pages  of  the  abstract.   In  such  cases  as  this,  where  a  temporary 
injunction  has  issued  and  the  court  has  subsequently  denied  a 
motion  to  dissolve  same,  we  are  inclined  to  give  due  consideration 
to  the  action  of  the  trial  court.   In  all  probabilities  this  cause 
has  already  proceeded  to  a  final  hearing,  but  irrespective  of  that 
fact,  after  a  careful  review  of  the  case,  we  are  of  the  opinion 
that  the  exercise  of  the  sound  discretion  of  the  Chancellor  in  this 
instance  should  not  be  intersf^red  with.   The  order  of  the  trial 
court  denying  the  motion  of  appellants  to  dissolve  the  temporary 
injunction  is  affirmed. 

Order  affirmed. 
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STATE   OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON".  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois.,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerk  of  the  Appellate  Court 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 
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Begun  and  held  at  Ottawa,  on  Tuesday,  the  first/lay  of  May,  11 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice, 
Hon.  FRANKLIN  R.  LOVE,  Justice. 
Hon.  ELAINE  HUFFMAN,  Justice. 
JUSTUS  1.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  3  -  1934    ^iie  opinion  of  the  Court  was  filed  in  th.« 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8813  Agenda  No.  27 

In  the  Appellate  Court  of  Illinois 

Second  District 

May  Term,  A.  D.  1934. 

The  People  of  the  State  of  Illinois 
on  relation  of  and  in  the  name  of 
Oscar  Nelson,  Auuitor  of  Public 
Accounts  of  the  State  of  Illinois, 

vs. 

The  La  Moille  State  Bank,  a  corporation, 

In  Re:  Claim  of  Edd  Bower,  Appeal  from  the  Circuit 

appellee,  Court  of  Bureau 


County 


vs. 


William  L.  O'Connell,  Receiver,  etc., 

appellant. 

HUFFMAN  -  J. 

This  appeal  is  prosecuted  "by  the  appellant  from  a  decree  of 
the  circuit  court  of  Bureau  County,  entered  in  favor  of  appellee, 
Edd  Bower,  allowing  his  claim  against  the  La  Moille  State  Bank 
for  $2041.82,  and  denying  the  claim  of  the  receiver  of  the  bank 
to  a  set-off  of  $606.06. 

On  February  28,  1927,  Edd  Bower,  hereinafter  called  appellee, 
purchased  from  the  La  Moille  State  Bank,  a  bank  draft  for  $3150.00. 
In  settling  with  the  bank  for  this  draft,  appellee  used  two  checks 
which  were  payable  to  himj  one  of  which  checks  was  da-ted  February 
17,  1927,  issued  by  one  0.  W.  Schindle,  in  the  sum  of  0700.00,  and 
one  of  which  was  dated  February  28,  1927,  issued  by  one  Joe  Sadnick 
for  $354.00.   Both  of  these  checks  were  drawn  on  the  Arlington  State 
Bank,  of  Arlington,  Illinois. 

The  draft  was  issued  and  paid  in  due  course,  on  March  12,  1927. 
The  La  Moille  state  Bank  sent  the  two  foregoing  checks  to  its  corres- 
pondent bank  in  Chicago.   These  checks  were  cleared  through  the 
Federal  Reserve  Bank  of  Chicago,  and  by  that  bank  sent  to  the 
Arlington  State  Bank  for  payment,  upon  which  bank  they  were  drawn 
and  at  which  bank  they  were  payable.   When  these  checks  were  received 
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by  the  Arlington  State  Bank,  the  makers  thereof  each  had  more  than 
sufficient  funds  on  deposit  to  pay  same.   The  Arlington  State  Bgnk 
upon  receipt  of  the  checks,  accepted  same,  charged  them  to  the 
accounts  of  the  respective  makers,  upchn  the  books  of  the  bank, 
marked  them  paid,  and  they  were  thereafter  returned  to  said  makers* 

The  Arlington  State  Bank  forwarded  its  draft  to  its  correspond- 
ent bank  in  Chicago,  for  payment  of  the  two  above  checks.   Before 
this  draft  cleared,  the  Arlington  State  Bank  closed,  and  the  draft 
was  hot  paid.   Subsequently  the  amount  of  these  checks  was  charged 
back  to  the  account  of  the  La  Moille  State  Bank,  by  its  correspondent 

bank,  in  Chicago. 

A 

A  receiver  was  appointed  for  the  Ajfcington  State  Bank.   On 

August  23,  1927,  the  La  Moillw  State  Bank  filed  its  claim  as  a 
general  creditor  with  the  receiver  of  the  Arlington  State  Bank  for 
$1054.00,  being  the  total  amount  of  these  two  checks.   The  claim 
was  allowed  and  the  La  Moille  State  3ank  received  thereon  from  the 
receiver  of  the  Arlington  State  Bank  dividends  amounting  to  the 
total  sum  of  $447.04,  leaving  an  unpaid  balance  of  '1606.06,  upon 
such  claim. 

lothing  more  occurred  after  the  La  Moille  State  Bank  filed  its 
claim  as  aforesaid  under  date  of  August  23,  1927,  until  November  27, 
1931,  when  the  said  La  Moille  State  Bank  suspended  business.  Follow- 
ing this,  a  receiver  was  duly  appointed  for  the  La  Moille  state  Bank, 
and  on  February  6,  1932,  the  appellee  herein  filed  his  claim  as  a 
general  creditor  with  the  receiver  of  the  La  Moille  state  Bank  for 
the  sum  of  $2041.82,  which  sum  of  money  he  had  on  deposit  with  said 
bank  at  the  time  it  closed.   The  receiver  contested  the  allowance 
of  the  claim  as  filed  by  appellee  and  insisted  that  he  was  entitled 
to  a  set-off  of  ";60G.06,  because  of  the  balance  due  that  bank  from 
the  Arlington  State  Bank  upon  its  claim  theretofore  filed  in  August, 
1927,  as  aforesaid.   The  matter  was  referred  to  the  Master,  who 
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reported  his  findings  in  favor  of  the  appellee.   Appellant's  object- 
ions to  the  Master's  report  were  overruled,  and  were  permitted  to 
stand  as  exceptions  in  the  trial  court.   On  February  26,  1934,  the 
trial  court  entered  its  decree  in  accordance  with  the  Master's  report, 
and  decreed  that  the  exceptions  thereto  should  he  disallowed  and  over- 
ruled, and  ordered  that  the  claim  of  appellee  be  allowed  as  a  general 
claim,  in  the  sum  of  $2041.82,  as  filed,  to  be  paid  by  said  receiver 
in  due  course  of  administration  for  the  liquidation  of  the  bank.  From 
this  decree  of  the  court,  appellant  has  prosecuted  this  appeal. 

The  checks  in  question  herein  that  were  issued  by  Schindle  and 
Sadnick  upon  the  Arlington  State  Bank,  were  presented  to  that  bank 
for  payment  in  due  course  and  were  accepted  by  said  bank  and  were 
paid  in  so  far  as  the  makers  of  said  checks  are  concerned.   This 
terminated  appellee's  liability  as  an  indorser  thereon.   "IHhen  the 
bank  on  which  a  check  is  drawn  performs  the  dual  function  of  collect- 
in^  and  crediting,  the  transaction  is  closed  and  in  the  a.bsence  of 
fraud  or  mutual  mistake,  is  equivalent  to  the  payment  in  usual  course", 
111.  Sav.  Bank  v.  Northern  Bank,  292  111.  11,  14. 

The  checks  in  question  were  sent  to  the  Arlington  State  Bank 
for  payment  and  remittance.   The  acceptance  of  the  checks  and  the 
charging  of  them  to  the  makers'  accounts,  created  a  duty  upon  the 
Arlington  State  Bank  to  remit,  which  duty  was  not  discharged  until 
such  remittance  was  made,  and  the  failure  of  such  bank  to  perform 
this  duty,  does  not  have  the  effect  of  altering  or  changing  the 
relationship  created  to  that  of  debtor  and  creditor.   People,  ex  rel 
Nelson,  v.  People's  Bank  and  Trust  Co.  268  111.  App.  39,  43,  44; 
353  ill.  479.   It  was  held  in  the  foregoing  case  that  the  proceeds 
from  such  checks  constituted  a  trust  fund  for  the  payment  thereof. 
Where  a  drawee  bank  receives  a  check  of  a  depositor  for  collection 
and  remittance,  and  marks  it  paid,  and  debits  the  account  of  the 
maker,  returns  the  check  to  him  and  draws  a  draft  upon  another  bank 
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in  payment,  which  is  dishonored  because  of  the  intervening  insolvency 
of  the  drawee  bank,  the  money  represented  by  the  check  is  considered 
held  in  trust  by  such  bank  for  the  payee,  who  is  consequently  entitlted 
to  a  preferred  claim  in  the  assets  of  the  drawee  bank.  People  ex 
rel  Nelson  v.  sank  of  Rushville,  270  111.  App.  416;  People  ex  rel 
Nelson  v.  people's  Bank  and  Trust  Co.,  supra.   These  rights  as 
announced  in  the  two  above  cases  are  now  fixed  by  statute.   Cahill's 
St.  1931,  Ch.  16a,  Sec.  25-39  inclusive. 

The  Arlington  State  Bank  in  charging  its  depositors'  accounts 
with  the  amounts  of  the  two  checks,  this  sum,  was  in  effect,  taken 
from  their  accounts  and  held  by  such  bank  for  the  legal  holders 
of  those  checks,  and  they  were  entitled  to  full  payment  of  the  same. 
McQueen  v,  Randall,  355  111.  231;  People  ex  rel  nelson  v.  Joliet 
Tr.  and  Sav.  Bank,  273  111.  App.  138.   We  do  not  consider  that  the 
appellant  established  indebtedness  on  the  part  of  appellee  to  the 
La  Moille  State  3aak  in  the  sum  of  ::'$606.06  as  claimed,  and  the 
decree  of  the  trial  court  is  therefore  affirmed. 

Decree  affirmed. 
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STATE    OF   ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Becords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  2  4  1934     "tlie  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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In  the  Appellate  Court  of  Illinois 
Second  District 
May  Term,  A.  D.  1954. 


George  W.  Cummings, 

(Plaintiff)  Appellee, 

vs. 

The  City  of  Y.aukegan, 
a  Municipal  Corporation, 

(Defendant)  Appellant. 


Appeal  from  the  Circuit  Court 
of  Lake  County 


WOLFE  -  P.J. 

Ths  plaintiff,  being  the  owner  of  fifteen  promissory  notes, 
in  an  action  of  assumpsit,  secured  a  Judgment  against  the  defendant, 
a  municipal  corporation,  for  $100,337.13,  which  was  the  aggregate 
amount  of  the  principals  of  the  notes  with  interest  according  to 
the  terms  of  the  notes,  at  the  time  the  judgment  was  entered.  The 
notes  wore  executed  by  Edith  T.  Higley,  Frances  L.  Higley,  Yiolet 
E.  Johnstone  and  Ernest  M.  Johnstone,  her  husband,  who  made  the 
notes  payable  to  themselves  and  they  endorsed  the  notes  in  blank. 
The  notes  are  dated  July  9,  1928,  and  on  that  date  the  makers  also 
executed  their  trust  deed  conveying  certain  real  estate  located  in 
the  City  of  vaukegan  to  secure  the  payment  of  the  notes.  A  building 
was  on  the  real  estate  when  it  was  so  conveyed.  The  premises  were 
purchased  from  the  mortgagors  by  the  defendant  on  July  13,  1928, 
to  be  used  as  a  city  hall.  The  defendant  did  not  sign  the  notes. 
Its  obligation,  to  pay  them,  if  any,  must  be  found  in  the  assumption 
clause  contained  in  the  warranty  deed  conveying  the  real  estate  to 
the  defendant  by  the  plaintiff.   This  deed  was  accepted  by  the 
defendant.   The  assumption  clause  of  the  deed  is  as  follo?;s:  "Subject 
to  an  indebtedness  of  )79,200.00  evidenced  by  notes  and  trust  deed 
dated  July  9,  1928,  which  the  grantee  herein  assumes  and  agrees  to 
pay  as  part  of  the  purchase  price  hereof." 
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It  is  undisputed  that  the  defendant  t&ok  possession  of  the 
premises  in  question  and  remodeled  the  building  thereon  for  use  as 
a  city  hall.   It  would  be  impossible  to  restore  the  building  to  the 
status  quo  before  possession  was  taken  by  the  defendant. 

The  defendant  urges  eleven  reasons,  which  it  designates  as 
propositions  of  law,  for  a  reversal  of  the  judgment.   Ten  of 
these  propositions  are  based  on  the  fact  that  the  defendant  is  a 
municipal  corporation  and  the  defendant  advances  different  reasons 
which  it  contends  relieve  the  defendant  from  the  obligation  of  the 
assumption  clause  of  the  deed  because  of  that  fact.   The  assumption 
clause  would  undoubtedly  be  binding  on  the  defendant,  and  enforcible 
by  the  plaintiff  as  the  owner  of  the  notes,  if  the  defendant  \as 
a  natural  and  not  a  juristic  person.  (Scholten  vs.  Barber,  217  111. 
148). 

The  deed,  together  with  the  notes  and  the  trust  deed,  have 
been  the  subject  matter  of  litigation  in  this  court  and  in  the 
Supreme  Court.   Stripe  v.  City  of  Waufcegan,  254  111.  App.  74; 
Stripe  v.  Yager,  348  111.  562;  Stripe  v.  City  of  Saukegan,  26S 
111.  App.  {abstract  Opinion)  661;  The  City  of  T:'aulcegan  v.  Edith 
T.  Higley,  et  al,  General  Number  8698,  of  this  court,  opinion 
filed  December  6,  1953.   And  it  may  be  stated  on  the  auto  ority 
of  the  case  of  Stripe  v.  Yager,  343  111,  362  that  the  defendant 
on  July  5,  1928  legally  adopted  a  resolution  to  purchase  the 
property  in  question  for  ;5l00,000.00.   It  agreed  to  pay  §20,800.00 
in  cash  upon  delivery  of  the  warranty  deed,  and  to  assume  and  agreed 
to  pay  the  trust  deed  indebtedness  evidenced  by  the  fifteen  notes. 
The  defendant  on  July  26,  1928,  within  the  first  quarter  of  its 
fiscal  year,  passed  a  general  appropriation  ordinance,  in  which 
there  was  appropriated,  among  other  things,  §100,000.00  for  new 
city  hall  property.   This  action  and  contract  thus  taken  and  enter- 
ed into  by  the  defendant  were  legal  and  also  not  ultra  vires  the 
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corporate  powers  of  the  city. 

The  notes  are  so  drawn  as  to  be  payable  on  or  before  fifteen 
years  from  July  9,  1928.   As  pointed  out  in  Stripe  v.  Yager,  S&   348 
111.  362,  the  defendant  had  the  right,  if  it  so  desired,  to  pay 
the  notes  within  the  current  fiscal  year.  Regardless  whether  or 
not  the  assumption  clause  be  legally  enforcible  against  the  defendant, 
its  intention  to  pay  the  total  purchase  price  of  $100,000.00  for 
the  property  appears  from  the  resolution  and  the  assumption  clause 
and  that  amount  constituted  an  indebtedness  of  the  defendant. 
Evans  v.  Eolman,  244  111.  596. 

The  resolution  of  the  defendant  to  purchase  the  property 
from  the  mortgagors  Is  in  part  as  follows:   "That  the  said  city, 
shall  purchase  from  Edith  T.  Higley,  Frances  L.  Higley  and  Violet 
Johnstone,  for  the  purpose  of  a  city  hall,  the  following  described 
real  estate  *  *  *  *  for  $100,000.00".   The  sum  of  ^79,200.00, 
the  aggregate  amount  of  the  principals  of  the  notes  secured  by  the 
trust  deed,  was  retained  by  the  defendant  out  of  the  agreed  purchase 
price.   It  clearly  appears  from  the  resolution  that  the  city  was 
to  pay  the  $79,800.00  as  part  of  the  purchase  price  of  $100,000.00. 
"A  party  to  a  deed  may  produce  parole  evidence  to  show  that  the 
consideration  was  different  from  that  expressed  in  the  deed."  -  - 
Harts  v.  Emery,  184  111.  560.  And  evidence  extrinsic  of  the  deed 
is  admissible  to  prove  that  a  mortgage  debt  upon  real  estate  was 
assumed  by  the  purchaser  as  part  of  the  consideration  for  the 
execution  of  the  deed.   Brosseau  v.  Lowy,  209  111.  405. 

The  contract  on  the  part  of  the  mortgagors  has  been  fully 
performed  and  executed,  b3r  the  delivery  of  the  warranty  aeed.   The 
defendant  has  taken  possession  of  the  property.  As  abo\re  oointed 
out,  the  purchase  of  the  real  estate  for  the  purpose  of  a  city  hall 
for  )100,000.00  was  not  ultra  vires.  The  defendant  by  its  reso- 
lution agreed  to  pay  the  mortgagors  §100,000.00  for  the  real  estate, 
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and  by  its  general  appropriation  ordinance  created  its  indebtedness 
for  that  purpose  to  the  full  amounts.   The  defendant  has  retained 
the  amount  of  the  debt  of  the  trust  deed  out  of  the  purchase  price. 
The  defendant  is  the  owner  and  now  in  possession  of  the  real  estate, 
Under  such  circumstances,  it  becomes  necessary  to  inquire  if  it  is 
right  and  just  for  the  defendant  to  repudiate  its  obligations  thus 
voluntarily  assumed  even  though  there  may  be  some  question  if  a 
municipal  corporation  has  power  to  assume  mortgage  indebtedness. 
Mc Govern  v.  City  of  Chicago,  281  111.  265.   It  should  also  be  borne 
in  mind  that  the  defendant  had  the  right  to  pay  the  notes  during 
the  fiscal  year  of  1928.   Stripe  v.  Yager,  348  111.  362. 

In  the  case  of  Heid  v.  Yreeland,  30  N.J.  Eq.  591,  where  an 
agreement  of  assumption  of  the  mortgage  debt  was  implied  on  the 
part  of  the  grantee  of  the  deed,  when  he  had  agreed  to  pay  a 
particular  sum  as  purchase  money  and  he  had  deducted  the  amount  of 
the  mortgage  from  the  purchase  price,  it  is  said:  "Having  accepted 
the  land  subject  to  the  mortgage,  and  kept  back  enough  of  the 
vendor's  money  to  pay  it,  it  is  only  common  honesty  that  he  should 
be  required  either  to  pay  the  mortgage  or  stand  primarily  liable 
for  it.  His  retention  of  the  vendor's  money  for  the  payment  of  the 
mortgage,  impose  upon  him  the  duty  of  protecting  the  vendor  against 
the  mortgage  debt.  This  must  be  so  even  according  to  the  lowest 
notions  of  justice,  for  it  would  seem  to  be  almost  intolerably  un- 
just to  permit  him  to  keep  back  the  vendor's  money  with  the  under- 
standing that  he  would  pay  the  vendor's  debt,  and  still  be  free 
from  all  liability  for  a  failure  to  apply  the  money  according  to 
his  promise."  Ray  v.  Lob dell,  213  111.  389;  Scholten  v.  Barber, 
217  111.  148,  41  C.J.  page  741,  Sec.  802.  Under  the  terms  of 
the  notes  the  plaintiff  has  accelerated  the  time  of  the  payment 
of  the  notes  which  had  not  reached  maturity,  because  the  defendant 
has  not  paid  such  notes  th_,t  were  due  and  payable  when  the  action 
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was  brought.   It  is  our  opinion  that  the  defendant  is  bound  to  pay 
the  notes  according  to  their  t  rms  with  interest  from  the  date  of 
the  delivery  of  the  deed  to  the  defendant.   It  is  not  contended  that 
the  interest  on  the  notes  was  not  correctly  computed  on  the  hearing 
before  the  court. 

Out"  opinion  as  above  expressed  is  strengthened  by  the  case 
of  Santa  Cruz  v.  7,'ykes,  184  Fed.  752,  affirmed,  802  Fed.  357.  In 
that  case  the  Circuit  Court  of  Appeals  held  that  the  City  of  Santa 
Cruz  with  power,  under  an  agreement  of  purchase,  to  incur  the  in- 
debtedness attending  the  construction  and  requirements  of  a  water 
works,  also  had  power  to  assume  obligations  of  the  seller,  as  part 
of  the  price  of  the  works,  which  were  secured  by  a  mortgage  on  the 
works.  The  decision  in  that  case  is  also  based  on  the  principle, 
that  a  corporation  will  not  be  permitted  to  plead  ultra  vires  as 
a  defense  to  an  executed  transaction  where  the  contract  is  complete- 
ly performed  on  both  sides.   In  such  case  the  court  will  not  inter- 
pose to  restore  either  party  to  his  former  state  or  grant  other  re- 
lief. Relief  will  be  granted  if  it  can  be  done  independently  of  the 
contract,  or  when  a  new,  further,  or  independent  consideration  sub- 
sists in  support  of  the  transaction  sought  to  be  enforced. 

The  objections  ma.de  by  the  defendant  to  the  introduction  of  the 
notes  in  evidence,  which  are  now  urged  as  errors  for  reversal  of 
the  judgment,  namely:  that  the  defendant  had  no  power  to  assume 
the  payment  of  the  notes,  as  such  assumption  amounts  to  an  indirect 
issue  of  commercial  paper  by  a  municipal  corporation  and  that  the 
plaintiff  is  not  the  proper  party  to  bring  the  suit  and  that  the 
liability  of  the  defendant  is  the  reasonable  value  of  the  real  estate 
are,  in  our  opinion,  all  beside  the  point,  that  the  trial  court 
did  not  err  in  sustaining  a  demurrer  to  the  pleas  of  the  defendant 
setting  up  alleged  defenses  in  substance  similar  to  such  objections. 

It  is  finally  contended  by  the  defendant  that  where  an  issue 
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of  fact  is  presented  "by  pleadings  and  affidavit  of  merits,  it  is 
error  to  strike  the  same  and  enter  judgment  by  default.  Defendant 
states  that  its  plea  number  seventeen  denies  "on  information"  that 
plaintiff  is  owner  of  the  notes.  No  facts  are  alleged  in  the  pleas 
to  show  which  conditions  specified  in  the  negotiable  Instruments 
Law  necessary  to  constitute  tjae  plaintiff  a  holder  in  due  course 
has  not  been  complied  with.   Plea  number  seven  raised  the  question 
as  to  whether  or  not  there  was  any  appropriation  for  the  fiscal 
year  of  1923-1929,  to  pay  the  notes.   As  this  question  was  deter- 
mined in  Stripe  v.  Yager,  348  111.  362,  the  plea  was  absolutely 
without  merit.  Plea  number  eight  raises  the  question  as  to  whether 
or  not  the  defendant  had  any  transaction  with  the  plaintiff.   This 
was  an  immaterial  issue  under  the  facts  in  the  case. 

The  court  did  not  err  in  entering  judgment  against  the  defend- 
ant.  The  judgment  of  the  Circuit  Court  of  Lake  County  should  be, 
and  is  hereby  affirmed. 

Affirmed. 
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STATE    OF   ILLINOIS, 

second  district  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the  Appellate  Court 


(73S15 — 5M — 3-32)  .-ig 


f  7  u 


AT  1  TERM  OF  THE  APPELLATE  GOT] 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  Majy,  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FEED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  J0H1TS0H.  01.1*.     276  I.  A.  608 


E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  2  4  1934    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8790  Agenda  No.  17 

In  the  Appellate  Court  of  Illinois 
Second  District 
May  Term,  A.  D.  1934. 


H.  Stanley  Antrim, 

Appellee, 

vs. 

George  Dick,  A.  M,  Johnson, 
J.  Fred  Scholl,  Henry  Stahler, 
A.  C.  Coffman  and  CD.  Coffman, 


Appeal  from  the  Circuit 
Court  of  Ogle  County 


Appellants. 

DOVE  -  J. 

This  is  a  suit  brought  by  appellee  to  recover  upon  a  written 
guaranty,  alleged  to  have  been  executed  by  appellants.   The  special 
count  of  the  declaration  alleged  that  on  March  1,  1927,  Elizabeth 
A.  Anderson  made  her  promissory  note  for  the  sum  of  f 3, 000. 00  bear- 
ing 5$  interest  and  payable  to  the  order  of  herself  five  years 
after  date,  that  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendants,  would  accept  and  receive  said  note,  the  defendants, 
by  their  written  endorsement  thereon,  guaranteed  the  payment  of  said 
sum  of  money  and  promised  the  plaintiff  to  pay  the  same  according  to 
the  tenor  and  effect  of  said  note,  and  that  thereupon  the  plaintiff 
accepted  and  received  from  the  said  Elizabeth  A.  Anderson  said  note 
properly  assigned  and  endorsed  by  her.   Filed  with  this  declaration 
was  a  copy  of  the  note  and  guaranty.  The  guaranty  on  the  back  of 
the  note  being  as  follows:   "For  value  received,  we  and  each  of  the 
undersigned  guarantee  payment  of  the  within  note  at  maturity  or  any 
time  thereafter",  and  under  which  appears  the  name  of  each  appellant. 
Appropriate,  verified,  joint  and  several  pleas,  denying  the  execu- 
tion and  delivery  of  the  supposed  guaranty  were  filed,  upon  which 
issues  were  joined  and,  by  agreement  ©f  the  parties,  a  jury  was 
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waived  and  the  cause  submitted  to  the  trial  court,  resulting;  in  a 
finding  and  judgment  for  appellee  in  the  sum  of  |3,458.25.   From 
this  judgment  an  appa  al  has  heen  perfected  to  this  court. 

It  is  conceded  by  counsel  for  appellants  that  a  guarantor 
of  payment  is  an  original  promissor  in  accordance  with  the  terms 
of  the  written  contract  of  guaranty,  and  that  the  genuine  signatures 
of  appellants  appear  under  the  written  guaranty.  Appellants  insist, 
hov/ever,  that  this  guaranty  was  written  above  their  names  after  the 
instrument  left  their  hands,  and  that  being  true,  there  is  no  lia- 
bility on  their  part  in  this  proceeding.  There  is  therefore  no 

question  of  law  involved  in  this  appeal,  but  the  question  for  deter- 
mination is  purely  a  question  of  fact,  and  that  question  is  the 
existence  or  non-existence  of  this  guaranty  when  appellants  placed 
their  names  on  the  back  of  the  Anderson  note. 

Henry  H.  Antrim  is  the  father  of  appellee,  and  he  testified 
that  in  19S7  he  was  chairman  of  the  Board  of  Directors  of  the  State 
Bank  of  Freeport;  that  when  he  first  saw  the  note  upon  which  the 
guaranty  appears,  it  had  been  signed  by  Elisabeth  A.  Anderson  and 
endorsed  by  her  in  blank.   That  he  wrote  thereon  the  guaranty  imme- 
diately below  her  name,  and  that  at  the  time  he  wrote  the  guaranty, 
no  other  names  appeared  on  the  back  of  the  instrument  except  the 
name  of  Elizabeth  A.  Anderson.   That  on  February  24,  1927,  he 
enclosed  that  note  in  a  letter  written  by  him  to  S.  J.   Diehl, 
cashier  of  the  Polo  State  Bank.   That  after  mailing  the  letter 
to  Diehl,  in  which  he  enclosed  the  note,  he  next  saw  it  at  the 
office  of  a  Mr.  arner  in  Dixon,  where  it  was  delivered  to  him 
by  appellant  Scnoll;   that  the  note  with  the  guaranty  written 
thereon,  under  which  were  the  names  of  appellants,  was  in  the 
same  condition  then  as  it  was  when  offered  in  evidence  upon  this 
trial,  and  that  in  return  for  said  note,  he  gave  Scholl  his  check 
for  §3000.00.   This  check,  endorsed  by  Scholl  and  paid  by  the  bank 
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on  which  it  was  drawn  in  due  course  of  business,  was  offered  and 
admitted  in  evidence.  Mr,  Antrim  further  testified  that  in  the 
fore  part  of  February,  1927,  he  was  in  the  Polo  .State  Bank  and.  Mr. 
Diehl,  the  cashier,  inquired  of  him  whether  he  wanted  to  make  a 
nice  real  estate  loan,  that  he  told  Mr.  Diehl  that  he  was  one  of 
the  trustees  of  the  D.  S.  Stover  eslate  at  Freeport  and  that  he 
would  confer  with  his  other  trustees  and  would  come  down  and 
examine  the  farm  offered  as  security,  and  suggested  that  appellant 
Scholl  go  with  them;  that  subsequently  W,  A.  Hann,  co-trustee  with 
%sk   Mr.  Antrim,  in  company  with  appellant  Scholl,  examined  the  farm 
offered  as  security  and  after  consulting  with  the  other  trustee, 
J.  Fred  Smith,  they  advised  Scholl  that  they  would  grant  a  loan 
for  Pl9,000.00.   Subsequently  Antrim  advised  Diehl  by  'phone  that 
the  trustees  of  the  Stover  estate  would  not  make  the  loan,  but 
that  he  would  try  to  make  it  himself ,  and  later  told  him  that  he 
wo\zld  take  the  loan  personally  and  for  Diehl  to  get  the  papers 
ready.   That  thereafter,  but  before  the  24th  of  .February,  1927, 
Antrim  and  appellants  Johnson,  Scholl  and  Dick  had  a  conversation 
in  the  front  room  of  the  bank  at  Polo,  in  which  it  was  stated  by 
these  appellants  that  Henry  Hey  owned  the  farm,  the  legal  title 
to  which  was  in  the  name  of  his  sister-in-law,  Elizabeth  Anderson, 
and  that  he,  Hey,  was  indebted  to  the  Polo  bank,  and  in  order  to 
get  the  loan  under  the  legal  limit  which  the  bank  could  loan  Key, 
they  had  to  have  S3, 000. 00  more,  and  requested  of  Antrim  that  he 
loan  that  additional  sum.  To  this  proposition  Antrim  replied  that 
he  felt  the  loan  was  heavy  enough,  but  would  let  them  know  bef ore- 
he  left  town,  and  later  he  told  them  that  if  they  would  personally 
guarantee  the  $3,000.00,  that  he  would  furnish  the  $3,000.00  addi- 
tional. At  this  time  one  of  appellants  said:   "If  any  of  us  sign, 
all  of  the  directors  should  sign  it".   And  to  this  Antrim  replied 
that  if  they  thought  that  all  of  the  directors  should  sign  that 
would  be  acceptable,  but  t&at  the  three  who  were  present  were 
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satisfactory  to  him.   Subsequently  Scholl  and  Johnson  notified 
Antrim  that  they  would  guarantee  the  payment  of  the  )5,000.00  and 
the  notes  aggregating  $22,000.00  were  sent  to  Antrim,  who  retained 
them,  with  the  exception  of  the  $3,000*00  one,  which  he  returned  to 
Diehl  with  his  letter  of  February  24th.   Antrim  further  testified 
that  in  the  summer"  of  1931  he  transferred  this  ;3,000.00  note  to 
appellee,  his  son,  along  with  some  other  personal  property,  in  pay- 
ment of  an  indebtedness  due  from  him  to  his  son. 

_^.  J.  Diehl  testified  that  from  January  1913  until  January 
1926,  he  was  an  employee  of  the  Polo  State  Bank,  and  after  that  time 
he  continued  in  its  employ  as  cashier  until  it  closed  for  liquida- 
tion in  February  of  1931.  He  further  testified  that  the  Anderson 
$3,000.00  note  came  into  his  hands  the  latter  part  of  February  1927, 
having  been  received  by  him  through  the  mail  from  either  the  Free- 
port  State  Bank  or  Henry  Antrim.   This  letter  is  the  one  referred 
to  by  Antrim  in  his  testimony  and  was  offered  and  admitted  in  evi- 
dence.  It  is  on  the  letterhead  of  the  State  Bank  of  Fre  enact  and 
is  dated  February  24,  1927.   It  is  addressed  to  E.  J.  Diehl,  and 
acknowledges  the  receipt  from  the  bank,  of  which  Mr.  Diehl  was 
cashier,  of  six  trust  deed  notes,  amounting  to  f £2, 000. 00,  signed 
by  Elizabeth  A.  Anderson  and  which,  the  writer  of  the  letter  states, 
he  is  holding  in  trust  for  the  "Wolo  bank,  to  be  taken  care  of  in 
Dixon  on  the  first  day  of  March,  ibn  which  he  is  to  provide  $22*000.00 
in  cash  as  represented  by  the  trust  deed  notes.  This  letter  then 
continues;  "Of  the  above  described  trust  notes,  I  am  returning  one 
herewith,  being  llo.  4,  for  $3,000.00,  the  payment  of  which  is  to  be 
guaranteed  by  your  Board  of  Directors,  or  such  ones  as  we  have 
agreed  upon,  just  as  you  prefer.  Mr,  Scholl,  Johnson  and  Lick  are 
sufficient  for  me,  but  if  you  prefer  to  add  the  others,  I  will  not 
object.   I  also  return  herewith  for  you  to  hold  the  trust  deed 
securing  the  trust  notes  which  has  not  been  signed  or  acknowledged". 
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Mr.  Diehl  further  testified  that  the  note  was  not  in  his  possession 
but  a  short  time,  but  that  it  was  signed  by  all  the  directors,  and 
acccrdin  ;  to  his  recollection,  the  guaranty  did  not  appear  upon  the 
note  when  appellants  placed  their  names  upon  it  in  his  presence. 

Each  appellant  testified  that  the  words  of  guaranty  were 
not  upon  the  note  when  each  placed  his  name  thereon,  and  according 
to  the  testimony  of  rick  and  Seholl,  Antrim  agreed  to  make  the  addi- 
tional $5,000.00  loan  if  the  bank  directors  would  endorse  it,  at 
which  time  Dick  inquired  what  their  liability  would  be  and  when  would 
it  be  determined,  and  that  Antrim  replied  "Scholl  has  bought  and 
sold  land,  he  knows  the  value  of  land.   When  it  comes  to  a  time  we 
have  to  sell  it  and  get  all  of  the  money  out  of  it  that  it  will 
bring,  we  will  sell  it  and  if  there  is  a  shortage  en  this  |5,000.00 
note,  those  endorsers  will  have  to  make  it  good". 

There  was  also  offered  in  evidence  a  letter  written  by 
appellants  Johnson  and  Stahler,  dated  May  26,  1935,  addressed  to 
Henry  Antrim,  which  is  as  follows:  "Dear  Friend  Henry:  The  six 
guarantors  met  together  last  Saturday  evening  and  after  going 
carefully  over  the  terms  proposed  in  your  letter  of  ay  17th,  were 
unanimous  in  this  fact.   They  can  not  accept  any  such  terms.   It 
is  only  fair  that  the  guarantors  be  given  a  chance  to  state  a  fev/ 
reasons  just  why  they  can  not  accept  such  terms.   First  the  loan 
was  made  to  enable  Henry  Hey  to  carry  on  his  business  of  farming 
and  dairying.  The  obligations  assumed  by  the  guarantors  only  be- 
came a  liability  when  Henry  Hey  made  a  failure  of  his  business, 
and  when  all  resources  were  exhausted,  and  there  was  a  balance 
unpaid".  As  explaining  why  the  words  guarantors  were  used  in  this 
letter,  Stabler  testified  that  he  did  not  understand  the  legal  differ- 
ence between  the  words  guarantor  and  endorser,  and  Johnson  testified 
that  ho  did  not  believe  that  he  knew  just  what  the  difference  was. 

The  foregoin  ■:  is  substantially  all  the  evidence  that  was 
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introduced  upon  the  trial.  The  original  Anderson  note  arid  the 
letters  offered  in  evidence  and  herein  referred  to  have  been  oerti  - 
fied  to  this  court  and  we  have  examined  them  in  the  light,  of  the 
testimony  of  the  several  witnesses.  There  is  nothing  In  tlie  pppe  ar- 
ance  of  the  Anderson  note  which  indicates  to  our  minds  that  the 
guaranty  was  not  there  at  the  time  the  appellants  placed  their  sig- 
natures thereon.   Deliberate  per.iury  was  committed  by  some  of  the 
witnesses  who  testified.   The  trial  court  had  many  superior  advan- 
tages over  us  in  determining  xvhere  the  truth  lay,  and  taking  into 
consideration  all  the  competent  evidence,  documentary  and  oral,  we 
cannot  say  that  the  conclusion  arrived  at  by  the  trial  court  is  un- 
warranted by  the  evidence.   If  Diehl  and  appellants  pre  to  he  be- 
lieved, Antrim  must  have  placed  this  guaranty  on  the  note  after  he 
accepted  it  from  Scholl  at  Dixon  on  March  1,  1927,  but  previous  to 
that  time  and  on  February  24,  1927,  he  returned  it  to  Diehl  for  the 
express  purpose  of  having  its  payment  guaranteed  by  appellants  and 
that  appellants  Johnson  and  Stahler  considered  they  had  so  guaranteed 
it  appears  from  the  fact  that  they  so  designate  themselves  in  their 
letter  of  May  26,  1933,  not  only  once,  but  three  times,  and  while 
these  directors  may  not  have  known  the  technical,  legal  distinction 
between  endorsers  and  guarantors,  it  is  proper  for  the  court  to  take 
into  consideration  the  language  which  they  employed.  They  were 
directors  in  a  bank  with  resources  at  that  time  of  approximately 
|700,000.00  and  presumably  employed  words  to  appropriately  express 
the  meaning  they  intended  to  convey.  Furthermore,  while  appellants 
are  all  positive  the  guaranty  was  not  on  the  note  when  they  placed 
their  naxfies  thereon,  some  of  them  also  thought  it  was  after  March  1, 
1927  when  they  did  so,  but  in  this  they  r/ere  mistaken,  as  the  uncon- 
tradicted evidence  is  that  the  instrument  was  not  there  after  that 
date.  The  trial  was  had  more  than  six  and  a  half  years  after  the 
occurrence  of  which  they  testified  took  place.   The  original  letter 
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of  February  24,  1927,  returning  the  note  to  be  guaranteed  by  the 

directors  of  the  Polo  bank  has  been  in  the  files  of  the  Polo  bank 
from  the  time  it  was  received  by  its  cashier  until  produced  upon 
the  trial  of  this  ease. 

\fter  carefully  considering  all  the  evidence  in  this  record, 
we  cannot  say  the  findings  and  judgment  of  the  trial  court  vere 
cle;rly  against  the  weight  of  the  testimony,  and  therefore  its 
judgment  will  be  affirmed. 

Judgment  Affirmed. 
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STATE    OF   ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON",  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 
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AT  A  TERM  OF  THE  APPELLATE  &0URT. 
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Begun  and  held  at  Ottawa,  on  Tuesday,  the  firslgpuay  of  May,  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  CI.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice.  C\ 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  2  4  \WA         ^^e  °Pini°n  oi"  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8768  Agenda  No.  9 

In  the  Appellate  Court  of  Illinois 

Second  District 

May  Terra,  A.  D.  1934. 

Estelle  M.  Milne, 

appellant, 

Appeal  from  the  Circuit  Court 
vs. 

of  Winneba  o  County 
Charles  E.  Whitmer,  et  al, 

appellees. 

HUFFMAN  -J. 

Ernest  C.  Stokburger,  for  a  number  of  years  conducted  a 
real  estate  mortgage  and  loan  business,  in  the  City  of  Roclcford, 
Illinois,  known  as  "The  E.  C.  Stokburger  Agency."  His  business 
was  to  secure  loans  upon  real  estate  located  in  the  City  of  Rock- 
ford,  for  such  persons  as  might  apply  for  them.   It  was  his  habit 
and  custom  in  the  consummation  of  a  loan,  to  take  a  trust  deed  of 
even  date  with  the  note  or  notes,  for  the  premises  involved,  and 
to  himself  as  "Ernest  C.  Stokburger,  trustee."  The  note  or  notes 
thereby  secured  would  be  made  payable  to  either  bearer  or  to  the 
makers  thereof,  and  by  such  makers  indorsed  upon  the  back. 

On  December  1,  1924,  Charles  E.  v'/hitmer  and  Maude  V.  Shitmer, 
his  wife,  upon  making  application  to  the  said  Stokburger,  procured 
a  loan  of  81500,  executing  a  trust  deed  to  the  said  Stokburger  as 
trustee,  upon  three  lots  located  in  the  City  of  Rockford.   The  note 
in  that  instance  was  made  payable  to  the  makers  and  by  such  makers 
duly  indorsed.  The  note  was  of  even  date  with  the  trust  deed, 
provided  for  interest  at  6-|-  per  cent  per  annum,  and  was  due  in  three 
years.   In  January,  1925,  a  salesman  representing  the  said  Stokburger, 
called  upon  Rose  Clay,  appellee  herein,  and  represented  to  her  that 
he  had  a  good  loan  which  he  desired  to  sell.  Appellee  subsequently 
during  said  month  of  January,  purchased  the  note  from  the  said 
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Stokburger  agency.   The  trust  deed  had  been  duly  recorded  by 
Stokburger.   This  loan  became  due  December  1,  1927,  whereupon 
Stokburger  and  the  said  Whitmers  entered  into  an  extension 
agreement  for  two  years.  The  note  next  became  due  on  'December  1, 

1929,  whereupon  Stokburger  and  the  V/hi  truer  s  entered  into  a 
second  extension  agreement  for  three  years,  thereby  making  the 
due  date  December  1,  1932,   Stokburger  did  not  record  eiftli&r  of 
these  extension  agreements. 

Following  the  above  transactions,  and  about  June  5,  1930, 
the  'fhitemers  having  paid  0500  upon  the  principal  of  the  above  loan, 
applied  to  the  said  Stokburger  agency  for  a  new  loan  of  51900,  upon 
the  same  premises.   This  loan  was  completed  between  the  Whitmers 
and  Stokburger  for  the  amount  desired.  The  note  in  this  case  was 
made  payable  to  "Bearer."  The  interest  Jlxed  was  S->  per  annum;  and 
the  note  was  due  five  years  after  date.  The  note  and  trust  deed  were 
executed  under  date  of  June  5,  1930.   This  trust  deed  was  given  upon 
the  same  three  lots.   Prior  to  the  execution  of  this  new  loan  and 
trust  deed,  Stokburger  released  the  first  trust  deed  upon  the  records, 
as  trustee  therein.   It  will  be  borne  in  mind  that  the  debt  secured 
by  this  first  trust  deed,  was  by  the  records  past  due  since  December 
1,  1927.  Stokburger  thereupon  placed  of  record  the  second  trust 
deed  upon  these  premises,  securing  the  01900  loan.   On  ITovember  12, 

1930,  the  note  secured  by  the  second  trust  deed  was  sold  by  the 
Stokburger  agency  to  appellant  herein,  Estelle  Milne. 

Stokburger,  thereafter,  became  badly  involved  and  absconded. 
His  loan  agency  passed  into  bankruptcy.  It  appears  from  the  evi- 
dence in  this  case  that  the  ?.7hitmers  defaulted  upon  some  of  the 
interest  payments  due  upon  the  01900  loan,  held  by  appellant,  and 
that  appellant  brought  her  suit  in  foreclosure  against  the  premises. 
It  then  developed  that  Bose  Clay  still  held  the  note  which  was  se- 
cured by  the  first  trust  deed  and  upon  which  01000  remained  due. 
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It  further  appears  that  when  the  Vliitiaers  secured  the  :;j1900  loan 
on  June  5,  1930,  they  left  with  Stokburger  $1000  to  pay  the  balance 
due  to  the  holder  of  the  aforesaid  $1500  loan.  This  holder  was 
Rose  Clay.   Stokburger  converted  the  money  to  his  own  use.   Thus 
we  find  Rose  Clay  urging  in  this  case  that  since  her  mortgage  was 
prior  in  point  of  time  tb  that  of  appellant's,  that  her  rights  were 
paramount  to  those  of  appellant.   Rose  Clay  had  nothing  of  record 
to  disclose  that  she  was  vested  with  any  rights  in  the  property 
secured  by  the  first  trust  deed  which  Stokburger  released.   A  simi- 
lar situation  involving  the  legal  status  of  parties  such  as  exist 
between  appellee,  Rose  Clay,  and  the  appellant,  is  to  be  found  in 
Mann  v.  Jummel,  183  111.  523;  Connor  v.  Yahl,  330  111.  136;  Doyle 
v.  Barnard,  271  111.  App.  579,  590. 

The  Vvhitmers  urge  that  the  $1000  left  by  them  with  stokburger 
at  the  time  of  procuring  the  second  loan  of  11900,  constituted 
payment  to  appellee,  Rose  Clay.  A  situation  similar  to  this  er.isted 
in  a  former  suit  before  this  court  growing  out  of  dealings  of  the 
said  Stokburger.   Culhane  v.  Layman,  £73  111.  App.  557. 

For  reasons  hereinafter  appearing,  a  disposition  of  the  above 
questions  between  Rose  Clay  and  Astelle  Ailne  as  to  rights  of 
priority  between  them,  and  whether  the  ,1000  left  by  the  'hi  tine  rs 
with  Stokburger  constituted  a  payment  of  the  balance  due  Rose  Clay, 
is  not  deemed  necessary. 

The  T,7hitmers  claim  that  at  the  time  of  securing  the  first 
loan  from  Stokburger,  they  paid  certain  sums  of  money  for  attorney 
fees,  examination  of  abstract,  and  for  commission  upon  the  loan  so 
procured;  and  that  certain  additional  sums  were  paid  to  the  said 
Stokburger  upon  each  of  the  two  extension  agreements;  which  amounts 
when  added  to  the  rate  of  interest  provided  for  in  the  note,  slight- 
ly exceed  an  ameont  equal  to  lcJo   interest.  The  same  claim  ;ras  made 
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by  the  Dhitmers  against  the  second  loan  of  |1900  held  by  appellant 
herein.   In  the  decree  rendered,  Rose  Clay  was  penalized  for  all 
commissions  paid  Stokburger  at  the  time  of  procuring  the  original 
loan  of  J1500;  all  fees  and  commissions  paid  him  for  the  two  ex@ 
tension  agreements;  and  all  interest  paid  upon  said  loan.  The  same 
nature  of  penalty  was  enforced  against  appellant.  Both  of  these 
parties  objected  to  the  penalty  thus  imposed  against  them. 

The  statutes  of  Illinois  provide  that  the  defense  of  usury  shall 
not  be  allowed  in  any  suit  unless  the  person  relying  upon  such  de- 
fense shall  plead  the  same,   Cahill's  St.  ch.  74,  Sec.  7.   Jones  on 
Mortgages,  in  dealing  with  this  subject  makes  the  following  statement: 
"Usury  must  be  specifically  and  particularly  pleaded,  or  it  will  not  be 
considered  as  a  defense."  Jones  on  Mortgages,  Vol.  1,  Sec.  543,  "0.1066. 
This  rule  has  consistently  been  Mdhered  to  by  the  courts  of  this  state. 
Hibernian  Banking  Ass'n.  v.  Davis,  295  111.  537,  545;  Rat.  Life  Ins, 
Co.  v.  Donovan,  233  111.  283,  288;   Hibernia&L  Bank  v.  Chi.  T.  &  T.  Co. 
217  111.  App.  36;  Harris  v.  Bernfield,  250  111.  App,  446;  Aldrich  v. 
Aldrich,  260  111.  App.  333,  354;  Wilson  v.  Held,  262  111.  App.  230. 
And  the  facts  constituting  the  usury  must  be  set  forth.   Goodwin  v. 
Bishop,  145  111.  421,  424;  Stanley  v.  Trust  and  Savings  Bank,  165  111. 
295,  301;  Van  Cleave  v.  Fitzsimmons,  200  111.  App.  609;  Manufacturers 
Finance  Trust  v.  Ctone,  251  111.  App.  414. 

Section  50  of  the  Chancery  Act,  Cahill's  St.  Ch.  22,  Sec.  30, 
provides  that  any  defendant  may,  after  filing  his  answer,  exhibit 
and  file  his  cross  bill.  This  rule  has  been  observed  by  our  courts. 
Inter-State  Bldg.  Assn.  v.  Ayers,  177  111.  9,  22;  Poyset  v.  Townsend, 
166  111.  App.  384,  387.  Affirmative  relief  sought  by  a  cross  bill 
should  be  first  suggested  by  the  answer.   Johnson  v.  Mc-Nellis,  228  111. 
351,  355.  A  cross  bill  is  a  separate  and  distinctive  suit.   Ballance 
v.  underbill,  3  Scam.  453,  462;  Thomas  v.  Thomas,  250  111.  354,  362. 

No  answer  appears  to  have  been  filed  by  the  Whitmers  setting  up 
the  defense  of  usury.  The  abstract  failing  to  show  such  answer,  the 
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court  in  this  instance  ma  .e  a  careful  search  of  the  record,  and  found 
no  answer  appearing  therein  filed  by  the  V.'hitmers.  The  praecipe  for 
transcript  provides  under  item  (2)),  "All  pleadings  filed  by  the 
parties."  The  clerk's  certificate  is  to  the  effect  that  the  trans- 
cript contained  in  this  record,  "is  a  true,  perfect  c-;nd  complete 
transcript  of  the  record  as  or'ered  in  the  praecipe  *  *  *  ,"  A 
cross  bill  was  filed  by  the  V.'hitmers,  which  in  a  general  way  asked 
for  relief  because  of  alleged  usurious  contracts.   The  contracts 
involved  herein  are  legal  upon  their  face.  Usury  is  a  defense  not 
favored  in  equity.  The  burden  of  proof  is  cast  upon  the  person  set- 
ting up  such  defense,  as  he  is  seeking  thereby  to  impeach  his  own 
obligation,  formally  entered  into.  Usury  will  never  be  imputed  to 
the  parties  nor  inferred  v?hen  the  opposite  conslusion  can  be  reason- 
ably and  fairly  reached.   Jones  on  Mortgages,  Vol.  1,  Sec.  643. 
There  is  no  contention  made  that  either  Rose  Clay  or  the  appellant 
had  any  knowledge  of  the  money  usuriously  taken  by  Stokburger. 

we  are  not  to  be  understood  as  holding  that  usury  is  not  a 
legal  defense,  but  before  the  law  is  invoked  to  punish  and  penalize 
the  innocent,  as  in  this  case,  the  defense  of  usury  should  be  specially 
pleaded  as  provided  by  statute,  and  clearly  and  definitely  e stabli sh- 
ed. The  decree  herein  as  it  stands  under  the  state  of  the  record, 
is  erroneous  in  that  it  undertakes  to  grant  relief  under  the  usury 
statute,  to  the  ^liitmers  upon  a  cross  bill,  when  they  were  defendants 
in  the  original  bill  and  no  answer  appears  to  have  been  filed  by 
thera  setting  up  such  defense. 

The  decree  herein  is  reversed  and  remanded. 

Reversed  and  Remanded. 
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STATE    OF   ILLINOIS, 

second  disteict  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 
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STATE    OF   ILLINOIS., 

second  district  J     '  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

modification  of  the         . 

certify  that  the  foregoing  is  a  true  copy  of  the/opinion  of  the  said  Appellate  Court  m  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 
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the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  LOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk.   o,  P> 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
EP  lb"  1934    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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ordain,  publish  and  declare  this  to  be  my  laart  will  and  testa- 
ment. 

FIRST    I  order  and  direct  that  my  executor  hereinafter  namied, 
pay  all  my  just  debts  and  funeral  expenses  as  soon  after  my 
death  as  convenient  may  be. 

SEC01-ID   I   ive,  devise  and  bequeath  to  my  beloved  wife,  Ingabur 
TIess  all  of  my  personal  property  of  every  kind  and  character 
whatsoever  that  I  may  die  seized  of.  including  credits  or  money 
on  hand  or  due  to  me,  subject  only  to  my  just  debts,  funeral 
expenses  and  of  probating  this  my  last  will  and  testament. 
THIRD    I  give,  devise,  and  bequeatn  to  my  said  wife  the  full 
use  controle_  ana  income  from  ray  farm  of  about  one  hundred  and  ten 
acres  of  laaid  located  in  the  town  of  Mission,  and  on  which  we  no?/ 
live,  to  have  and  to  hold  same  during  her  natural  life,  said  farm 
being  however  subject  to  a  certain  mortgage  of  $3200.00,  bearing 
date  of  March  Sth,  1900,  and  payable  to  Andrew  Jacicson,  the  income 
or  proceeds  from  said  farm  being  subject  to  my  just  debts  in  case 
they  are  not  all  paid  from  the  sale  of  personal  property  now  on 
hand.   (***The  real  estate  is  here  described.) 

The  provision  made  in  sections  two  and  three  are  to  be  taken  lay 
iny  wife,  in  lieu  of  her  widow's  award. 

FOURTH  Being  in  feeble  health  at  the  present  time,  should  my 
death  occur  during  the  present  year,  then  it  is  my  desire  and 
request  that  my  wife  and  family,  together  with  the  advise  of  my 
Executor  herein  after  named  carry  out  my  plans  for  farming  this 
year,  both  as  to  the  homestead  and  as  to  land  that  I  nave  rented 
from  Thomas  Duffy  in  the  town  of  Serena,  and  the  Enoch  Spalding 
farm  in  the  town  of  Mission,  all  in  LaSalle  County,  Illinois. 
FIFTH;  After  the  death  of  my  said  wife,  I  hereby  give,  devise 
and  bequeath  to  my  children  herein  after  named,  my  above  described 
homestead  and  any  other  property  that  may  belong  to  my  estate  at 
that  time,  to  be  divided  among  tnem  equally,  share  and  share  alike, 
after  the  just  debts  of  my  wife  are  paid.   The  names  of  my  sons  are 
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Fresenius  Ness,  Arthur  Ness  and  Joseph  Lyel  Ness,  and  my 
daughters  are  Menelva  Crensa  Ness,  Isabel  Olive  Ness,  Ada  Ness, 
Elma  Odella  Ness  and  Hannah  Maria  Ness,  and  to  ay  step  eon  Bartel 

[agen  who  is  the  son  of  my  said  wife,  I  g  ive  him  a  share  in 
this  finale  distribution  of  my  estate  equal  to  one-half  of  a  share 
as  given  to  my  above  children.   And  in  the  event  that  any  of 
said  children  should  die  before  the  death  of  my  said  wife,  or  be- 
fore     Lstribution  of  my  estate,  and  such  child  or  children 
should  leave  living  issue,  then  shall  the  share  of  such  deceased 
child  or  children  pass  to  their  living  child  or  children." 

Then  follows  the  appointment  of  the  executor,  the  signing 
and  the  due  execution  of  the  will. 

Ingetoorg  Ness,  the  widow  of  said  Osman  r.  "Jess,  departed 
this  life  on  the  4th  day  of  January,  1929.   Letters  of  administration 
were  granted  by  the  Probate  Court  of  LaSalle  County,  Illinois,  to 
August  Marco  on  the  20th  day  of  Mareh,  1929.   The  said  August  Marco 
filed  an  inventory  as  such  administrator,  scheduling  an  interest  in 
the  real  estate  of  Osman  F.  Hess,  deceased,  sufficient  to  pay  the 
debts  of  said  Ingeborg  Ness  and  the  costs  and  expenses  of  administra- 
tion upon  her  esta  te.   Claims  were  allowed  against  the  estate  of 
said  ingeborg  Ness,  deceased,  as  follows:   Somonauk  State  Bank, 
allowed  June  34,  1939,  $555.77;  August  Marco,  allowed  June  24,  1929, 
$3,740.70;  Serena  State  Bank,  allowed  June  24,  1929,  £541.47]  and 
the  Ottawa  Banking  and  Trust  Company,  allowed  July  2,  1929, 
'2,481.00.   Total  claims  allowed,  §7,293.94. 

On  the  10th  day  of  April,  1930,  said  administrator  filed  his 
first  account  and  report  in  the  office  of  the  Probate  Clerk  of 
LaSal-e  County,  together  with  his  proof  of  Railing  notices  of 
final  settlement,  at  the  aay  terr:;,  1930,  in  s^id  probate  Court, 
At  the  May  term,  1930,  of  said  court,  said  account  and  report  was 
approved,  and  in  the  order  approving  the  same,  said  Court  found 
that  claims  had  been  allowed  against  the  estate  of  Ingetoorg  Hess, 
deceased,  as  above  set  out,  and  further  "found  that  such  claims, 
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together  with  the  costs  and  expenses  of  administr?  tion  upon 

the  estate  of  said  decedent,  were  the  debts  of       cedent. 
On  September,  193C,  the     .  3   ate  in  x  ise,  beinj 

the  claimants  listed    >ve,  filed  their  bill  oi     ':  sdnt  in 
the  Circuit  Court  of  LaSalle  County,  Illinois,  setting  up 
facts  above  stated  and  praj  Ln       the       b     '.ned  in 
his  life  time  by  Osmar  F.  .Mess,  deceased,  be  declared  subject 
to  the  respective  liens  of  the  judgments 

complainants  in  the  course  of  the  administration  upon  the  said 
estate  of  Ingeborg  !res2,  deceased,  and  further  praying  that  the 
residuary  parties  named  in  the  Osman  F.  Ness  will,  or  their 
successors  in  title,  be  directed  to  pay  said  judgments  with  law- 
ful interest,  together  with  the  costs  and  expenses  of  administra- 
tion upon  the  ingeborg  Hose  estate,  and  that  in  default  of  pay- 
ment, such  real  estate  be  ordered  sold  and  the  proceeds  of  such 
sale  be  used  for  such  purpose. 

After  the  overruling  of  a  demurrer  to  said  bill  of  complaint, 
the  residuary  parties  answered  said  bill.   They  admitted  the 
death  of  osman  f.   Hess  and  administration  upon  his  estate,  all 
conveyances  among  the  residuary  parties  excepting  one,  which 
they  denied,  the  bankruptcy  of  Arthur  Hess  and  the  bankruptcy  of 
Joseph  Hess,  but  denied  that  the  bankruptcies  are  material  to  this 
cause.   They  admit  the  death  of  Ingeborg  Hess  and  the  grant  of 
letters  "upon  her  supposed  estate"  ana  the  filing  of  "an  alleged 
inventory,"  but  deny  that  Ingeborg  Hess  had  any  interest  in  the 
Osman  p.  Mess  real  estate  other  than  a  life  estate. 

The  defendants  further  denied  that  they  have  any  interest 
in  the      estate  of  ingeborg  Hess,  or  knowledge  of  the  allowance 
of  claims  against  her  estate,  except  as  shown  by  the  bill  of 
complaint.   They  denied  that  such  allowance  cree.tes  any  lien 
against  the  Osman  F.  Ness  real  estate,  either  legal  or  equitable. 
They  allege  in  their  answer  that  the  just  debts  referred  to  in  the 
will  of  Osman  F.  Ness  were  debts  "incurred  for  the  necessary  and 
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reasonable  support  of  ...ia  wife,"  and  that  they  have  paid  all 
such  debts,  an:  have  filed  no  claims  for  the  same  because  Inge- 
borg jess  left  no  estate.   The}  further  allege  that  such  alleged 
claims  allowed  '-ere   for  atones  obtained  by  other  persons,  to-wit: 
Arthur  Ness  and  Joseph  L.  Ness,  upon  notes  signed  by  Ingeborg 
Ness  as  surety,  and  that  no  part  of  such  money  was  used  for  her 
welf  re  nc   ip  rt, 

Said  ie:      fcs  furt  si  allege  in  their  answer  that  Osman 
f,    "less  intei       .  said  Ingeborg  Ness  coula  charge  his  real 
estate  only  with  debts  fur  her  personal  support  and  comfort,  and 
that  she  had  no  aut  ority  to  subject  his  real  estate  to  the  pay- 
ment of  debts  created  by  her  .as  surety  for  others.  Defendants 
deny  knowledge  of  the  proceedings  for  the  final  settlement  of 
the  estate  of  Ingeborg  Ness  as  alleged  in  said  bill,  but  admit 
the  facts  therein  alleged  relating  thereto.   They  allege  that  the 
debts  of  ingeborg  Mess  referred  to  were  for  notes  upon  which  she 
was  surety.   They  deny  that  the  judgments  obtained  against  the 
estate  of  ingeborg  Hess  were  within  the  contemplation  of  Osman 
F.  Ness,  and  claim  that  BAiy   liability  thereon  against  the  said 
Ingeborg  Ness  was  because  of  her  signing  as  such  surety. 

The  defendants  further  aver  that  Osman  F.  less  was  engaged 
in  farming  ana  that  his  personal  estate  was  worth  f 5000. 00;  that 
he  employed  a  person  with  little  experience  to  draw  his  will; 
that  at  the  time  of  drawing  his  will  said  Osman  F.  Hess  had 
enough  personal  estate  to  liquidate  his  debts;  that  Ingeborg  Ness 
obtained  ample  support  from  her  husband's  personal  property  and 
her  life  estate  in  his  real  estate;  that  the  debts  described  in 
said  bill  of  complaint  were  created  long  after  the  death  of  Osman 
F.  Ness. 

After  default  of  all  deb  ad  ints  who  had  not  answered,  the 
cause  was  argued  orally  upon  bill  and  answer.   On  April  lb,  1933, 
said  bill  was  dismissed  for  want  of  equity  at  complainants'  costs, 
thereupon  this  appeal  was  preyed  and  perfected. 
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From  the  bill  and  answer,  it  will  be  observed  bh;  b  the  question 
in  issue,  is  the  construction  of  that  part  of  the  will  contained  in 
the  Fifth  clause  concerning  the  disposition  of  the  estate  after  the 
death  oi  the  testator's  wic    ad  all  her  just  debts  are  paid.   It 
is  conceded  bhat  the  wife  of  the  testator,  Osman  F.  Hess,  died  and 
hex  esttite  was  administered  in  the  Probate  Court  of  LaSalle  County; 
that  the  complainants  in  this  bill  filed  claims  against  the  estate 
of  bhe  widow,  Ingeborg  Ness,  and  that  the  same  were  duly  allowed 
as  claims  against  said  estate.   This  was  an  adjudication  by  a  court 
of  record  of  bhe  debts  against  the  estate  of  ingeborg  Ness,  and  the 
defendants  in  this  suit  oan  not  be  heard  to  say  that  these  claims 
are  not  the  debts  of  Ingeborg  Ness.  -  Sheahan  vs.      ,  ■.,  275  111., 
373.   ."  .    defendants  do  not  seriously  contend  bhat  the  liability 
incurred  by  Ingeborg  ..[ess  because  of  her  signing  surety  notes  for 
her  sons  is] a  debt  against  her  individual  estate,  but  deny  that 
under  the  will  of  Osman  F.  Mess  sue"'  debts  suould  be  held  to  be  a 
lien  against  the  land  owned  by  him  in  his  lifetime.   They  contend 
that  such  debts  should  be  limited  to  tnose  that  were  necessarily 
incurred  for  the  support  and  comfort  of  Ingeborg  "Ness  during  her 
lifetime. 

In  the  case  of  Krats  vs.  Kratz,  130  III.  page  273,  our  Supreme 
Court  had  a  similar  question  under  consideration  and  on  page  231  of 
the  opinion  say:   "Tae  construction  here  given  to  the  second  clause 
of  the  will  as  to  both  classes  of  property  is  fortified  by  the  tnird 
clause,  which  directs  that  after  bhe  decease  of  the  wife  all  the 
property,  real  and  personal,  etc..  which  she  may  possess  at  the  time 
of  her  deata,  'be  given,  devised  and  bequeatned  to  my  only  child, 
William  Xratz,  absolutely,,  and  on  condition  that  aj.±  my  wife's  just 
debts  and  f uneral  expenses  be  paid  by  him. '   The  language  here 
used,  though  somewhat  in  bhe  nature  of  a  request,  is  to  be  treated 
as  a  devise  and  beep  est.   Bergan  V.  Oahill,  55  HI.  160;  McCartney 
v.  Osburn,  113  id.  403.   It  is  not  stated  nere  'wnat  may  be  left' 
or  "whatever  shall  remain"  at  the  death  of  my  wife,  but  'what  she 
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may  possess."  The  property  here  in  controversy  being  of  a  character 
not  to  be  consumed  in  its  use,  under  the  law  she  would  be  held  to 
possess  all  of  it.   Of  course,  by  the  express  terms  of  this  last 
clause  William  Kratz  will  only  be  entitled  to  the  property  at  the 
death  of  his  mother,  ?ubject  to  the  payment  of  all  her  'just  debts 
and  funeral  expenses';  and  if  the  wife  contract  'just  debts'  for 
her  support  and  maintenance,  or  other  purposes,  during  her  life, 
the  defendant  can  only  take  the  property  upon  the  payment  of  such 
debts  and  her  funeral  expenses  -  and  this  we  understand  to  be  the 
holding  and  effect  of  the  decree  below.   The  decree  of  the  Circuit 
Court  will  be  affirmed." 

In  the  case  of  Beaton  vs.  Dorsey,  75  Atlantic,  page  239,  a 
Hew  Jersey  case,  the  court  was  called  upon  to  construe  a  will,  the 
second  clause,  which  is  as  follows:   "I  give  devise  and  bequeath 
to  Martha  Morris,  my  beloved  wife,  during  her  natural  life,  all  the 
income  from  my  real  estate  and  personal  property  after  all  the  taxes 
and  necessary  repairs  shall  have  been  paid,  and  after  her  death  then 
of  my  daughter  Martha  E.  Morris  is  to  become  the  owner  of  all  that 
may  be  remaining  of  said  real  estate  or  personal  property  after  my 
wife's  funeral  expenses  and  just  debts  are  paid  during  her  natural 
life  than  after  her  death  the  said  property  is  to  revert  to  my 
daughter  nearest  surviving  heirs." 

After  the  death  of  the  widow  and  also  after  the  death  of  the 
daughter  a  nurse,  who  had  cared  for  the  widow  during  her  lifetime, 
brought  suit  against  the  executor  of  the  estate  of  the  original 
testator  for  the  services  that  she  had  rendered  to  the  widow.   The 
court  held  in  this  ce.se  that  the  executor  could  not  be  compelled 
to  pay  the  nurse  for  her  services  by  a  suit  at  law.   In  passing 
upon  this  question,  the  Court  used  this  language:   (Page  240-241 
supra):   "The  direction  in  the  will,  to  distribute  the  estate 
after  payment  of  the  wife's  just  debts,  is  in  the  nature  of  a  legacy. 
It  is  not  a  contract  made  by  the  testator,  nor  does  it  furnish  the 
foundation  of  an  action  at  law  to  be  enforced  against  the  executor. 
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It  may  "be  that  the  claim  is  enforceable  against  the  husband's 
estate  by  a  suit  in  equity,  requiring  the  payment  of  the  just 
debts  when  ascertained,  in  which  proceeding  the  persona  entitled 
to  the  estate  of  the  husband,  whose  shares  therein  would  suffer 
diminution  by  the  payment,  should  be  made  parties. 

The  conclusion  is  th- t  a  suit  at  lav/  cannot  be  maintained 

.e+.  t  e  executor  of  the  deceased  husband  to  enforce  payment 
of  the  wife's  just  debts,  by  virtue  of  this  provision  of  his  will, 
but  that  the  executors  of  the  husband  have  the  right  to  require 
the  just  debts  to  be  first  established  by  a  suit  against  the  wife's 
executor,  for  it  is  the  wife's  "just  debts"  eo  nomine  which  alone 
can  diminish  the  estates  of  the  subsequent  takers."   These  two 
cases  are  the  only  cases  called  to  our  attention  that  e.re  similar 
to  toe   one  that  we  are  to  consider. 

It  is  a  rule  of  law  that  courts  in  interpreting  a  will,  will 
try  to  arrive  at  the  intent  of  the  testator,  when  he  made  such  will, 
but  this  intent  ©an  only  be  ascertained  by  the  language  used  by  the 
testator  in  the  will.   This  rule  applies  with  equal  force  whether 
the  will  has  been  drawn  by  a  person  who  has  special  knowledge  and 
experience  in  such  matters,  or  has  been  drawn  by  e.  layman  who  does 
not  have  special  skill  and  knowledge  in  the  preparation  of  legal 
papers.   It  is  our  opinion  that  the  language  used  by  the  testator, 
Osman  f,    Ness,  in  directing  that,  "after  the  just  debts  of  my  wife 
are  paid"  then  his  children  should  become  the  owners  of  his  property, 
is  broad  enough  to  include  the  surety  debts  of  the  testator's  widow, 
and  the  testator's  real  estate  should  be  subjected  to  a  lien  to  pay 
such  debts. 

The  Court  erred  in  dismissing  the  Complainant's  bill,  and  the 
decree  of  the  Circuit  Court  of  LaSalle  County  is  hereby  reversed 
and  the  cause  remanded  to  said  court. 

Reversed  and  remanded. 
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STATE    OF   ILLINOIS.. 

second  district  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,. and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73S15 — 5M — 3-32) 
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AT  A  TERM 


OF  THE  APPELATE  COURT^- ■■  , 

,  the  firsC  day  of  May, 


Begun  and  held  at  Ottawa,  on  Tuesday 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon,  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Cleric. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
SEP  18  1934   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8770  Agenda  No.  32. 

IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 

February  Term,  A.D.  1934. 

N.  E.  Cederholmes, 

Plaintiff  in  error 

vs.  Error  to  the  Circuit 

Court  of  Enox  County. 
Peoples  Trust  and.  Savings 
Bank,  a  Corporation, 

Defendant  in  error. 

DOVE- J. 

This  was  an  action  in  trover  instituted  by  plaintiff  in  error 
against  defendant  in  error  for  the  conversion  of  certain  bonds.   A 
plea  of  the  general  issue  was  filed,  upon  which  issue  was  joined, 
and  a  trial  had,  which  resulted  in  a  verdict  of  not  guilty,  upon 
which  judgment  \vas  rendered  and  the  record  is  brought  to  this  court 
for  review,  a  writ  of  error  having  been  prosecuted  by  plaintiff  below, 

As  the  judgment  must  be  reversed  because  of  erroneous  instructions, 
we  will  not  review,  at  length,  all  the  evidence.   It  appears,  however, 
that  in  December,  1927,  defendant  in  error,  hereinafter  referred  to 
as  the  bank,  was  engaged  in  conducting  a  general  banking  business  in 
Galesburg  and  A.  If.  Rose  was  Assistant  Cashier  thereof.   That  on 
December  20,  1927,  plaintiff  in  error,  who  will  be  designated  as 
plaintiff,  brought  various  bonds  of  the  par  value  of  ;'::7,000.00  to  Mr. 
Rose,  and  requested  that  some  or  all  of  them  be  sold  and  according  to 
plaintiff's  testimony,  Mr.  Rose  told  him  he  was  selling  American  Bond 
and  Mortgage  Company  bonds  and  that  plaintiff  should  invest  the  pro- 
ceeds of  these  bonds  therein.   Plaintiff  thereupon  inquired  what  the 
bank  charged  for  taking  care  of  them  and  collecting  the  interest,  and 
Rose  told  him  if  he  "  bought  bonds  which  the  bank  was  holding,  there 
would  be  no  charge.   Thereupon  all  but  two  of  the  bonds  of  the  plaintiff 
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were  disposed  of  or  exchanged  for  other  bonus  of  equal  par  value, 

being  ;:,5500.00,  and  the  difference  in  accrued  interest,  premiums  or 

discounts  amounting  to  $195.71  was  credited  to  plaintiff's  account 

in  the  savings  department  of  the  bank.   These  bonds  of  the  pa.r  value 

of  $5500.00,  together  with  a  bond  designated  in  the  record  as  the 

"Elm  Street  Building  bond"  of  the  par  value  of  '-"jSOO.OO  snd  another 

bond  designated  in  the  record  as  the  "Qakwyn  Building  bond"  of  the 

par  value  of  :!<;1, 000.00,  were  then  placed  by  the  bank  in  its  safe 

keeping  department  and  the  bank  issued  to  the  plaintiff  its  receipt, 

which  is  as  follows,  viz:- 

"    PROPERTY  DEPOSITED  FOR  SAFE  KEEPING  WITH 

PEOPLE* S  TRUST  AND  SAVINGS  BANK 

Name — N.E.  Gederholm  No.  

Address — 348  E.  Ferris 

Not  Negotiable  Galesburg,  111.,  Dec.  20,1937 

Received  from  of  

the  following  described  property   for  safe 

keeping  only,  and  at  his  or  her  risk,  and  subject  to 
the  rules  of  this  bank  governing  such  deposits. 


18  Elm  St.  Bldg. 
Oakwyn  Bldg. 

Alden  Park  Manor  Ser  Station 
Alden  Park  Manor  Ser  Station 
Alden  Park  Lianor  Ser  Station 
Alden  Park  Manor  ser  Station 
Miles  Bldg. 
Miles  Bldg. 

Lawrence  Uinthrop  Bldg. 
Lawrence  Y/intshrop  Bldg. 
Diversey  Apts. 
Diversey  Apts. 
Accepted 


Bond  No. 

Amt. 

30 

500 

16 

1000 

78 

500 

79 

500 

81 

500 

82 

500 

16 

500 

18 

500 

82 

1000 

71 

500 

26 

500 

25 

500 

Name"  Date  Release d 


PEOPLES  TRUST  AND  SAVINGS  BAM  agrees  that  without 
compensation  said  bank  receives  said  securities  or 
property  only  for  the  accommodation  of  said  depositors 
and  that  said  bank  will  give  said  securities  or  property 
the  same  ordinary  care  given  other  securities  of  this 
kind  deposited  with  the  bank,  and  in  consideration  of 
this  gratuitous  service.it  is  mutually  agreed  that  said 
bank  is  relieved  of  all  responsibility  for  loss  of  said 
securities  or  property  either  of  fire,  burglary,  theft,  or 
other  casualty  of  whatsoever  kind  and  nature.   Securities  or 
property  herein  described  will  be  returned  only  upon  sur- 
render of  this  receipt  in  person  by  owner  herein  named, 
or  by  his  or  her  legal  representative,  upon  executing 
the  receipt  below. 

PEOPLES  TRUST  AND  SAVINGS  BANK,  By  A.M.  Rose 

Received  the  above  described  papers  or  articles  in 
the  same  condition  as  they  were  when  deposited. 
DATE  
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This  receipt  was  offered  in  evidence  by  the  plaintiff  and  is 
referred  to  in  the  instructions  as  "plaintiff '  s  Exhibit  No.  l!i, 
and  tiie  bonds  therein  described  are  the  bonds,  for  the  recovery  of 
the  value  of  which,  this  suit  was  instituted. 

According  to  the  testimony  of  Mr.  Rose,  after  he  had  procured 
these  bonds  of  the  par  value  of  .'55500.00  and  executed  the  safe 
keeping  receipt  describing  them  and  the  Elm  Street  and  Oakwyn  Build- 
ing bonds  of  the  aggregate  par  value  of  ;";1500.00,  plaintiff  told  him 
to  take  care  of  the  bonds  as  though  they  were  his  own,  as  plaintiff 
considered  the  Cashier's  judgment  better  than  his,  and  requested  aim, 
Rose,  to  deposit  the  interest  a__s  collected,  and  any  difference  uhat 
there  might  be  when  exchanges  were  effected  to  plaintiff's  credit 
in  his  savings  account  in  the  bank,  and  if  in  making  exchanges  any 
difference  was  due  the  bank,  to  withdraw  the  amount  of  the  difference 
from  that  account  representing  the  same  by  a  debit  slip.   Several 
exchanges  were  subsequently  made,  alwa^ys,  so  Mr.  Rose  testified, 
with  the  express  approval  of  plaintiff,  who  stated  that  he  left 
such  matters  entirely  to  the  judgment  of  the  cashier.   Thereafter  no 
bonds  were  bought  or  sold  for  cash  except  one,  about  which  there  is 
no  dispute.   When  exchanges  were  effected,  the  small  difference  in 
accrued  interest  or  premium  was  credited  by  the  bank  to  plaintiff's 
savings  account,  except  on  one  eocasion  when  an  exchange  was  effected 
and  $32.50  was  charged  against  plaintiff's  account.   Interest  on  the 
various  exchanged  bonds  was  collected  from  time  to  time  and  also 
credited  to  plaintiff's  sa_vings  account. 

In  July  1939  the  First  Galesburg  National  Bank  and  Trust  Company 
succeeded  to  the  business  of  the  peoples  Trust  and  Savings  Bank.   The 
business  transactions  between  pla^.intiff  and  these  banks  cover  the 
period  from  December  30,  1937  to  October  1933.   The  one  bond  that  was 
sold  was  of  the  par  vaJLue  of  $500.00,  and  the  proceeds  credited  to 
plaintiff's  account.   This  was  a  Southern  Utility  bond,  for  which  a 
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Lawrence-Winthrop  bond  had  been  exchanged.   The  evidence  further 
discloses  that  various  bonds  aggregating  in  par  value  1*6500.00, 
none  of  which  were  the  original  bonds  left  by  plaintiff  with 
defendant  for  safe  keeping  in  December  1927,  and  none  of  thern 
described  in  the  safe  keeping  receipt  were  tendered  to  the  plaintiff 
before  the  suit  was  instituted,  which  was  May  7,  1952,  and  also  at 
the  trial,  but  were  not  accepted  by  him. 

Plaintiff,  in  his  testimony,  denied  ever  having  the  several 
conversations  testified  to  by  Mr.  Rose,  denied  that  he  ever  authorized 
Rose  to  sell  or  exchange  his  bonds  described  in  the  safe  keeping  re- 
ceipt, insisted  that  he  did  not  know  that  the  bonds  described  in  his 
receipt  had  ever  been  exchanged  or  sold,  knew  nothing  about  the  pur- 
chase of  other  bonds,  had  never  seen  any  of  the  other  bonds  tendered 
to  him,  but  supposed  the  bonds  described  in  his  safe  keeping  receipt 
were  in  his  safe  keeping  envelope  at  the  bank. 

One  of  the  attorneys  representing  the  plaintiff,  Mr.  Barash, 
testified  in  rebuttal  that  in  Hay  ox   Jur^e  1932  he  had  two  conversations 
with  Mr.  Rose,  and  received  from  him  a  list  of  the  bonds  covered  by 
plaintiff's  safe  keeping  receipt  and  was  informed  by  Rose  of  the 
various  exchanges  made;  that  Mr.  Rose  stated  to  him,  in  reply  to  a 
question  as  to  why  the  exchanges  were  made,  that  the  bank  was  ex- 
changing its  bonds  and  that  he,  Rose,  thought  it  was  for  Mr.  CederO 
holmes'  interest  to  also  exchange  his  bonds,  but  that  Mr.  Cederholmes 
did  not  know  that  these  exchanges  were  being  made.   Mr.  Rose  did  not 
deny  this  conversation  as  detailed  by  Mr.  Barash,  other  than  to  say 
he  thought  Mr.  Barash  partially  misunderstood  him. 

The  bank  admits  the  receipt  of  the  bonds  described  in  its  safe 
keeping  receipt,  but  denies  that  it  ever  converted  to  its  own  use 
any  of  the  bonds  of  the  plaintiff,  but  contends  that  in  effecting 
the  exchange  of  plaintiff's  bonds  and  in  all  its  dealings  with  and 
for  the  plaintiff,  it  acted  under  and  pursuant  to  the  directions  of 
the  plaintiff;  that  the  plaintiff  expressly  authorized  the  exchange 
and  by  his  course  of  conduct  approved  and  ratified  everything  tha.t 
the  bank  did. 
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It  was  the  contention  of  plaintiff  in  the  trial  court  and  it 
is  his  contention  in  this  court,  that  he  had  a  bailment  contract 
with  the  "bank,  having  deposited  with  the  bank  certain  bonds  for  safe 
keeping;  that  the  receipt  given  him  by  the  bank  evidences  this  con- 
tract; that  the  bank,   without  his  knowledge  and  consent,  sold  his 
bonds  and  sought  to  substitute  other  bonds  in  lieu  thereof ,  and  that 
he  has  never  ratified  or  in  any  way  approved  the  excnange  of  any  of 
his  bonds  described  in  his  safe  keeping  receipt,  for  any  other  bonds. 

The  issues  presented  "ay   the  pleadings  and  evidence  in  this  case 
is  whether  trie  withdrawal  of  the  bonds  left  by  the  plaintiff  with  the 
bank  for  safe  k-eping  or  the  substitution  of  other  bonds  therefor 
was  authorised  by  plaintiff  or  if  unauthorized,  whether  he  sub- 
sequently ratified  the  exchanges.   Upon  these  issues  the  evidence 
is  conflicting.   The  Assistant  Cashier  of  the  bank  testified  tha  t 
he  had  that  authority,  plaintiff  emphatically  testified  that  he  did 
not.   The  eviaence  disclosed  that  the  interest  derived  from  the  sub- 
stituted bonds  was  credited  to  plaintiff's  account  and  he  used  it, 
but  plaintiff's  testimony  is  that  he  supposed  it  was  the  interest 
derived  from  his  original  bonds.   In  this  state  of  the  record,  it 
was  essential  that  the  instructions  be  substantially  accurate. 

By  the  eleventh  instruction  given  at  the  request  of  the  bank, 
the  jury  was  told  that  the  plaintiff  is  required  by  law  to  establish 
his  case  by  a  preponderance  of  the  evidence  before  he  can  recover. 
"If  the  plaintiff  in  this  suit",  continues  the  instruction,  "has  not 
so  established  his  case,  or  if  the  evidence  is  evenly  balanced  so 
that  the  jury  are  in  doubt  and  unable  to  say  on  which  side  is  the 
preponderance,  or  if  the  preponderance  of  the  evidence  is  in  favor 
of  the  defendant,  then,  in  either  of  these  cases  the  jury  should  find 
the  issues  for  the  defendant."   instruction  hTo.  17  told  the  jury 
"Vnat  tne  burden  of  proof  in  this  case  is  on  the  plaintiff,  and  it 
is  for  him  to  prove  his  ca  se  by  a  preponderance  of  the  evidence." 

In  the  instant  case  the  plaintiff  established  his  case  by 
proving  the  delivery  of  the  bonds  by  him  to  the  bank  and  its  acceptance 
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of  them  for  safe  keeping,  as  evidenced  by  its  safe  keeping  receipt, 
together  with  the  further  proof  of  the  exchange  of  those  bonds  by 
the  bank  for  others,  and  evidence  tending  to  show  the  value  of  the 
original  bonds  at  the  time  the  exchanges  were  affected.   As  a 
defense,  the  bank  introduced  evidence  tending  to  show  that  the 
plaintiff  autnorized  the  exchanges  which  the  bank  had  made,  and  also 
offered  evidence  from  which  it  contends  plaintiff  ratified  the  ex- 
changes made  by  the  bank.   The  real  issues  therefore  were  whether 
the  exchanges  were  authorised  in  the  first  instance  or  if  not,  whether 
plaintiff  had  ratified  the  exchanges  which  the  bank  admittedly  had 
made.   These  w  ere  affirmative  defenses  and  the  burden  of  establish- 
ing them  rested  upon  the  bank.   Richelieu  Hotel  Co.  v.  Military 
Encampment  Co.,  140  111.  348;  DeLand  v.  Dixon  National  Bank,  111  111. 
323:  Rich  v.  Naffziger,  243  111.  455:  Stozky  v.  Robe,  139  111.  App. 
540:  Cutler  v.  pardridge,  182  111.  App.  350.   The  reason  instructions 
11  and  17  in  the  instant  ca  se  were  erroneous  is  because  the  .jury 
might  conclude  therefrom  that  the  plaintiff  was  bound  to  establish 
the  negative  of  the  affirmative  defense  interposed  by  the  bank,  before 
the  plaintiff  could  recover.   Burns  v.  Landrum,  338  111.  App.  191; 
United  States  Wringer  Co.  v.  Cooney,  214  111.  520:  Wright  v.  Sipple, 
179  111.  App.  386. 

Instruction  No.  22  is  as  follows: 

"The  Court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that  the  plaintiff,  N.  E.  Cederholmes,  left 
with  the  peoples  Trust  &  Savings  Beaik,  through  its  agent, 
Alden  M.  Rose,  certain  bonds  for  which  Defendant  gave  &o 
plaintiff  its  receipt,  which  has  been  admitted  in  evidence 
and  marked  'plaintiff's  Exhibit  1,'  and  if  you  further 
believe  from  the  evidence  that  the  said  bonds  were  ex- 
changed by  the  said  bank  for  other  bonds,  and  if  you  further 
believe  from  the  evidence  that  the  interest,  if  any,  received 
on  tiie  bonds  which  were- secured  in  the  exchange,  if  you  so 
believe  a  ny  interest  was  received,  was  credited  to  the 
account  of  IT.  I,  Cederholmes  by  said  bank  with  the  knowledge 
and  consent  of  said  H.  E.  Cederholmes,  and  if  you  further 
believe  from  the  evidence  that  sa  id  interest  was  accepted 
by  saad  Cederholmes  without  any  complaint  having  been  made 
to  the  bank,  and  if  you  further  believe  from  the  evidence  that 
the  said  Cederholmes  nexer  did  make  any  protest  to  the  bank 
as  to  the  exchanging  of  the  bonds  for  which  defendant  gave  to 
plaintiff  its  receipt,  which  has  been  admitted  in  evidence  and 
marked  'Plaintiff's  Exhibit  1, «  then  the  Court  instructs  you 
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that  such  action  on  the  part  of  the  plaintiff,  N.  E. 
Cederholraes,  constituted  a  ratification  of  the  aots  of 
the  bank  in  so  exchanging  such  bonds  and  you  should  find 
the  defendant  not  guilty. « 

By  this  instruction  the  jury  were  told  that  if  the  interest  on 
the  exchanged  bonds  was  credited  to  the  account  of  the  plaintiff 
by  the  bank  with  the  knowledge  and  consent  of  the  plaintiff,  and 
that  said  interest  was  accepted  by  the  plaintiff  without  complaint 
and  that  the  plaintiff  never  did  make  any  protest  as  to  exchanging 
the  bonds,  then  such  action  constituted  a  ratification  and  the  bank 
should  be  found  not  guilty.   Nothing  is  said  in  this  instruction 
about  any  knowledge  on  the  part  of  the  plaintiff  of  the  exchange 
of  securities.   By  this  instruction  the  jury  must  have  understood 
that  if  the  plaintiff  did  have  knowledge  that  the  bank  had  credited 
his  account  witn  interest  on  bonds  other  than  those  named  in  his 
safe  keeping  receipt  a.nd  that  he  acquiesced  therein,  that  then  his 
failure  to  protest  that  fact  amounted  to  a  ratification  of  every- 
thing the  bank  did  in  exchangi  ng  his  bonds  for  other  bonds.   This 
is  not  the  law.   It  would  have  been  entirely  proper,  of  course, 
for  the  jury  to  take  the  facts  enumerated  in  the  instruction  into 
consideration  in  determining  whether  there  was  a  ratification,  but 
not  that  ratification  necessarily  followed  as  a  matter  of  law.  This 
instruction,  in  our  opinion,  should  not  have  been  given.   DeLand 
v.  Dixon  national  Ba.nk,  supra. 

Instruction  No.  19,  given  on  behalf  of  the  bank,  is  as  follows, 
viz: 

"The  court  instructs  the  jury  that  before  plaintiff  can 
recover  in  this  case  it  is  necessary  for  him  to  prove, 
among  other  things,  by  a  preponderance  of  the  evidence 
that  the  defendant  wrongfully  converted  bonds  for  which 
the  defendant  gave  to  the  plaintiff  its  receipt,  which 
was  admitted  in  evidence  marked  'Plaintiff's  Exhibit  1', 
and  if  you  believe  from  the  evidence  that  the  defendant 
did  not  wrongfully  dispose  of  said  bonds,  then  you  should 
find  the  defendant  not  guilty." 

And  the  twenty-first  instruction  told  the  jury  that  if  they  be- 
lieved from  the  evidence  that  the  bank  did  not  convert  and  dis- 
pose of  the  bonds  described  in  the  receipt,  then  they  should  find 
the  defendant  not  guilty.   Instruction  twenty  told  the  jury  that  if 
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they  believed  from  the  evidence  that  trie  hank  did  not  convert 
and  dispose  of  the  bonds  described  in  the  safe  keeping  receipt 
but  exchanged  these  bonds  for  others  under  the  direction  and 
authority  of  the  plaintiff,  then  the  jury  should  find  the  defend- 
ant not  guilty.   These  instructions  were  all  to  the  same  effect, 
and  all  of  them  should  not  have  been  given  as  it  is  error  to 
repeatedly  instruct  the  jury  on  the  same  point  and  thus  over- 
emphasize it  and  give  it  undue  prominence.   People  v.  Harrison, 
261  111.  51?.   The  word 'wrongfully  as  used  in  the  nineteenth 
instruction  was  liable  to  mislead  rather  than  enlighten  the  jury. 

For  the  errors  indicated,  the  judgment  of  the  Circuit  Court 
is  reversed  and  the  cause  remanded  for  ;-.nother  trial. 

REVERSED  AHD  REMAHDED. 
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STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  -and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  "Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate,  Covrt 


(73815 — 5M — 3-32) 


Term  o.  ty% 

MAhCAHh?  K.   I1LI  M  , 
Appellee , 

vs. 

...  _  I  :  J  ..ci. 

C  EP  BY  01  .  3  i  ICJ. , 

Appellant. 

Murphy,  J: 


.gernda  i o.  Ig 
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cue mi  couei  i 
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This  cause  v.:  s  "before  this  court  .  t  a  former 
term  ana  was  reversed  and  remanded  for  the  reasons  stateu  in  the 
opinion.   .Villiams  v.  Prudential  Ins.  Co.,  271  111.  5pp.  5o^.  , 

n  the  remandment  of  the  cause  the  parties 
stipulated  that  appellee  might  withdraw  the  amount  tendered  into 
court  "by  appellant  without  prejudicial  to  the  right  of  either 
party  as  to  the  remaining  claims  appellee  had  under  the  policy. 

On  the  re-trial  the  err.r  giving  cause  for  re- 
versal in  the  former  case  was  corrected  and  upon  _rt.cticL.lly  the 
same  evidence  as  introduced  in  the  former  hearing  the  jury  returned 
a  verdict  in  favor  of  appellee  and  judgment  was  entered  upon  the 
verdict. 

,  ppellant  has  perfected  its  appeal  i  ni   s   i -unds 
for  reversal  urges  the  same  points  passed  ipon  h,  this  court  in  tht 
.  ,_  ifer  o  .  iion.   In  the  main,  .  jpellant's  stateme  t  of  the  case  in 
this  record  is  verba  tin  the  former  statement  and  the  authorities 
cited  in  its  brief  ere  the  same  except  that  t;,o  or  three  cases  have 
been  auded.    e  have  exa-iined  the  additional  cases  cited  by  appell- 
ant and  re-examined  the  other  cases  in  the  light  of  appellant's 
argument  in  this  ease.   e  adhere  to  our  former  opinion   n<3  it 
..o  Id  not  serve  any  useful  purpose  to  restate  our  reasons  for  ^ur 
former  holding.   r_he  judgment  of  the  lo.tr  eo^r-t  is  affirmed. 


Judgment  affirmed, 


-WcAVH  \*MjlahJt  ^l^uM 
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Bettis  Davis, 
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STATE    0  i  ILLINOIS 

APPELLATE    COURT, 
FOURTH    DISTRICT. 


Appellee, 


East  St.  Louis  &   Suburban 
Railway  Company, 

Appellant. 


October  Term,  1!  34. 
Agenda  19. 


try 


Appeal  from  Circuit  Court  of 
St.  Clair  County. 
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EDWARDS,  P.  J. 

Appellee  sued  for  and.  recovered  a  verdict  and  judgment  against 
appellant |  in  the  Circuit  Court  of  St.  Clair  County,  in  the  amount  of 
13,500,  from  which  the  latter  appeals.   The  action  grows  out  of  an  al- 
leged injury  sustained  by  appellee  while  she  was  alighting  from  a  street 
car  of  appellant,  running  between  Belleville  and  East  St.  Louis. 

Appellee  testified  that  on  February  12,  1931,  she  boarded  the 
car  at  Belleville,  to  answer  a  want  ad  for  housework.   That  when  the  car 
approached  Seventy-third  street,  she  rang  the  bell,  signaling  that  she 
wished  to  alight.   That  the  car  passed  the  street,  and  she  rang  s  ..in, 
whereupon  the  car  stopped.   That  the  motorman  and  conductor  were  both 
standing  in  the  front  vestibule.  .  That  she  started  to  alight,  anc  while 
one  foot  was  on  the  car  step,  the  motorman  suddenly  started  the  car  with 
a  jerk,  which  threw  her  to  the  cement  pavement,  causing  a  femoral  hernia 
and  a  dislocation  of  the  coccyx.   That  she  did  not  have  such  troubles 
prior  to  such  occurrence,  and  that  thereafter  she  suffered  much  pain,  and 
was  unable  to  do  any  heavy  housework. 


John  Hall,  a  passenger  on  the  oar,  was  called  as  a  witness  by 
appellee,  and  gave  testimony  that  he  Baw  her  get  off  the  car;  saw  the  car 
stop,  the  door  open;  sa.v:  appellee  leave  the  car,  which  immediately  start- 
ed, but  did  not  see  any  more,  and  did  not  knot-  of  any  accident  to  her. 

Both  the  motorsaan  and  conductor,  who  were  standing  in  the  front 
vestibule  as  she  alighted,  stated  that  no  such  accident  occurred;  that 
if  it  had,  they  would  have  turned  in  a  report  of  it  to  the  officers  of 
the  company.   The  claim  agent  of  appellant  stated  that  no  report  was 
made  of  any  accident  to  appellee  by  the  car  in  question. 

i  ellee  was  treated  hy   three  physicians-   Dr.  Stiehl  was  first 
called  about  the  time  of  the  claimed  accident,  and  testified  that  she 
complained  to  him  of  pain  in  the  back,  but  that  he  found  no  evidence  of 
.welling,  bruises  or  other  injuries  on  her  body. 

Dr.  8crugge  examined  her  shortly  after  February  13,  1931,  and 
found  that  she  was  suffering  from  chronic  colitis,  but  that  he  made  no 
special  examination  for  hernia*  However,  that  he  examinee  the  outside  of 
her  abdomen  and  groins  and  saw  no  swelling  tit  the  region  where  a  femoral 
hernia  is  likely  to  exist,  and  that  he  found  no  external  injuries  on 
her  limbs  or  body. 

On  March  12,  1331,  she  consulted  Dr.  Reuse,  who  thereafter  treated 
her.   He  testified  that  she  was  suffering  from  a  femoral  hernia,  and  that 
the  coccyx  was  pushed  in,  and  that  an  operation  would  be  necessary  to 
cure  such  ills*   On  cross  examination  he  stated  that  he  could  not  tell 
whether  this  was  an  old  hernia,  or  one  of  recent  origin,  but  that  it 
might  have  existed  many  years  before. 

Appellee's  husband  gave  testimony  that  prior  to  February  12, 
1931,  his  wife  was  not  troubled  with  hernia;  and  Caroline  Nesbit,  a  prac- 
tical nurse,  testified  to  treating  appellee  for  about  two  months  after 
such  time,  and  that  she  noticed  the  sw  lling,  but  did  not  know  that  it 
was  a  hernia. 

To  reverse  the  judgment,  appellant  contends  that  the  alleged 
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accident  did  not  happen;  that  the  trial  court,  over  objection  of  appel- 
1  nt,  admitted  improper  and  prejudicial  testimony;  that  the  verdict  is 
contrary  to  the  clear  preponderance  of  the  evidence,  and  that  the  court 
erred  in  overruling  its  motion  for  a  new  trial. 

From  the  resume  of  the  material  evidence,  as  before  stated,  it 
3ars  that  the  case,  both  on  the  question  of  liability,  and  damages, 
was  close  on  the  facts*   -here  this  is  true,  it  is  essential  that  no 
prejudicial  error  of  lav  intervene  which  might  reasonably  affect  the 
j-ry's  findi  i  .,   d  in  such  case  the  rulings  f  the  trial  court  upon 
questions  of  the  admissibility  of  evidence,  will  be  strictly  scrutinized 
by  a  reviewing  court,  and  the  judgment  reversed  if  any  error  has  ocurred 
in  such  rulings  which  might  have  worked  to  the  prejudice  of  the  defeated 
party.   C.  £     :.  I.  R.  R.  Go.  v.  Donworth,  203  III.,  19  . 

It  is  insisted  that  certain  testimony  of  Dr.  Reuss  was  incora  - 
tent  and  prejudicial,  in  that  he  was  permitted  to  testify  that  the  injury 
vhich  plaintiff  claims  she  sustained,  was  produced  by  a  fs.ll  from  the  car 
of  appellant.   The  testimony  is  as  follows: 

"  i.  -  If  a  woman,  now  46  years  old,  43  years  old  in  1931,  had 
fallen  from  a  street  car  onto  a  pavement,  and  if  that  woman  had  been 
healthy  before  that  time  and  done  heavy  housework  and  was  injured  in  the 
fall  from  the  street  car,  and  afterwards  had  »ain  in  the  region  where  you 
described  this  illness,  and  had  a  condition  of  hernia,  would  you  have  a 
judgment  as  to  whether  that  fall  had  any  effect  producing  that  illness?" 

"A.  -  I  would." 

"  .  -  hat  would  that  be?" 

"A.  -  I  would  think  so." 

".).  -  You  think  that  fail  caused  that  hernia?" 

"A.  -  I  would  say  it  would  be  possible  that  is  what  caused  it." 

Proper  objections  '."ere  made  by  appellant,  and  overruled  by  the  Co^rt. 
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The  true  rule  as  to  such  testimony  is  stated  In  Kimbrough 
v.  Chicago  City  Ry.  Co.,  372  III.,  at  page  77,  as  follows!   "'.'here  there 
is  a  conflict  in  the  evidence,  as  in  this  case,  as  to  whether  or  not 
the  party  suing  was  injured  in  the  manner  charged,  it  is  nob  competent 
for  witnesses,  even  though  testifying  as  experts,  to  give  their  opinions 
on  the  very  fa.ct  the  jury  is  to  determine*  **•  A  physician  may  be  asked 
whether  the  facts  stated  in  a  hypothetical  question  are  sufficient,  from 
a  medical  or  surgical  point  of  view,  to  cause  and  bring  about  a  certain 
condition  or  malady,  or  he  may  be  asked  whether  or  not  a  given  condition 
or  malady  of  a  person  may  or  could  result  from  and  be  caused  by  the  facts 
stated  in  the  hypothetical  question,  but  he  should  not  be  asked  whether 
or  not  such  facts  did  cause  and  bring  about  such  condition  or  malady." 
The  People  v.  Schultz,  260  111.,  35.   Keefe  v.  Armour  &   Co.,  253  111.,  28. 
The  first  question  asked  the  witness  was  whether  he  had  a  judg- 
ment as  to  whether  the  fail  referred  to  in  the  hypothetical  question 
had  any  effect  as  to  producing  the  illness  referred  to  in  the  question, 
and  after  stating  that  he  had  such  judgment  or  opinion,  he  was  permitted 
to  state,  after  being  a3ked  what  the  opinion  was:   "I  would  think  so." 
Here  he  was  expressing  his  opinion  that  the  injury  was  caused  by  the  fall 
in  question;  not  that  it  might  or  could  be,  but  that  it  was,  and  the 
determination  of  which  was  the  function  of  the  jury,  and  not  of  the  wit- 
ness. 

He  was  further  asked:   "You  think  that  fall  caused  that  hernia?" 
To  which  he  replied:   "I  would  say  it  would  be  possible  that  if.  what 
caused  it."  Again  he  was  passing  judgment  upon  one  of  the  ultimate  facts 
as  to  whether  the  hernia  was  caused  by  the  fall,  if  in  fact  there  was  a 
fall. 

Appellee  argues  in  regard  to  the  first,  or  hypothetical,  question, 
that  "it  was  not  whether  the  fall  did  cause  the  condition  in  the  physi- 
cian's opinion,  but  was  whether  in  his  judgment  the  fall  had  any  effect 
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toward  producing  the  condition."    In  our  opinion  it  io  the  same  thing, 
whether  it  alone  caused  the  condition,  or  whether  it  had  any  effect  in 
producing  it.   In  either  event,  the  witness  is  deciding  the  ultimate  fact 
of  whether  the  fall  caused  the  condition,  or  contributed  to  produce  the 
condition.   It  did  not,  within  the  rule  of  the  Kimbrough  case,  supra, 
(cited  by  appellee)  call  for  the  opinion  whether  the  facts  hypo the tically 
stated,  could  or  might  cause,  or  contribute  to  cause,  the  condition,  and 
then  leaving;  it  to  the  jury  to  decide  if  in  fact  it  did  so.   1'he  witness 
was  ashed,  to  determine  whether  the  facts,  so  stated,  "had  any  effect  in 
producing  that  illness*"   This  was  trenching  upon  the  province  of  the 
jury,  and  was  improper. 

Further  argument  is  made  that  even  though  the  first,  question 
and  answer  were  violative  of  the  rules  of  evidence,  it  was  cured  by  the 
second  question  and  answer:   "You  think  that  fall  caused  that  hernia? 
A.-  I  would  say  it  would  be  possible  that  is  "hat  caused  it." 

This  is  even  a  greater  infringement  upon  the  rule  than  the  for- 
mer.  It  will  be  noticed  that  the  second  question  called  upon  the  witness 
to  state  directly  whether  in  his  opinion  the  fall  caused  the  hernia;  not 
whether  it  could  or  might,  but  whether  it  in  truth  did;  and  to  this  in- 
terrogatory the  witness  stated  that  he  would  say  it  would  be  possible 
that  is  what  caused  it;  not  that  it  might  have  caused  it,  or  could,  have 
caused  it,  but  that  it  would  be  possible  that  is  what  caused  it.   In  other 
words,  giving  it  as  his  opinion  that  it  (the  fall)  was  the  cause  of  the 
hernia;  an  essential  element  of  the  case,  which  was  in  dispute. 

In  our  opinion  this  evidence  was  erroneously  admitted;  and  that 
its  effect  upon  the  jury  was  bound  to  be  injurious,  cannot  be  doubted. 
In  the  state  of  the  record,  W7ith  the  proof  close  upon  the  questions  as 
to  whether  there  was  a  fall  from  the  car,  and  if  so,  what  its  effect  was 
on  appellee's  physical  condition,  it  might  well  be  the  factor  which 
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letermined  the  verdict  of  the  jury. 

It  further  appears  that  Mrs.  Caroline  Nee-bit,  the  praotical 
nurse,  was  permittee  to  testify,  over  objection,  as  to  the  effect  of  the 
claimed  injuries  upon  appellee  when  she  walked.   She  was  asked:   "How  was 
it  with  Mrs.  Davis  about  getting  up  and  walking  during  that  time?"  To 
which  she  answered:   "."'hen  she  got  up,  she  walked  a  little,  a  few  steps, 
and  then  got  pain  in  the  spinal  part,  the  back."    At  this  juncture 
objection  was  made  and  overruled,  and  the  witness  continued  her  answer: 
"And  she  would  have  to  keep  standing,  and  her  leg  was  about  that  high  off 
the  floor  and  just  deadened  like  that.   The  nerves,  I  guess."  Appellant 
moved  to  exclude  the  answer;  however ,  the  court  denied  the  motion. 

We  think  this  was  error.   The  witness  stated  that  appellee,  after 
walking  a  few  steps,  had  pain  in  the  spinal  part*   She  did  not  testify  to 
any  words  of  appellee,  nor  exclamations,  indicating  that  she  had  been 
seized  by  pain;  hence  it  was  but  the  con  lusion  of  the  witness,  as  to  the 
presence  of  pain,  and  also  as  to  the  portion  of  the  body  where  it  existed. 
She  further  stated  that  the  leg  was  deadened,  caused,  as  she  guessed,  by 
the  nerves.   Ho  facts  were  recited  upon  which  to  base  such  an  opinion; 
therefore  it  was  incompetent,  mid   should  have  been  stricken  upon  appel- 
lant's motion.   As  before  stated,  the  refusal  to  strike  was  error. 

The  judgment  is  reversed  ana  the  cause  is  remanded. 


Reversed  and  remanded. 
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STONE,  J: 

This  is  an  appeal  frora  the  City  Court  of  Alton,  Illinois, 
wherein  Appellee  recovered  iu<.-ginent  against  Appellant  in  the  sum 
of  C498  on  an  account,   i^iany  errors  of  the  trial  curt  are  assigned 
to  which  Appellee  mai-ces  no  reply. 

Appellee  having  failed  to  file  a  brief  in  compliance  with 
the  rules  of  this  court  and  it  appearing  from  the  record  before 
us  that  the  court  erroneously  entered  the  Judgment  appealed  from, 
the  Judgment  is  reversed. 
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Appeal  from  Circuit  Court  of 
Randolph  County. 


?r 


EDWARDS,  ?.  J. 

Ap  lellee  filed  his  bill  of  oomplaint  in  the  Circuit  Court  of 
Randolph  County,  to  foreclose  two  constructive  mortgages  upon  lands  in 
said  county. 

The  bill  avers  that  on  February  28,  192L,  appellants  Otto  Kloth 
and  Louis  Kloth  executed  to  appellee  their  promissory  note  for  $6,000,  due 
in  5  years,  to  secure  which  they  deeded  to  appellee,  in  fee  simple,  160 
acres  of  land  in  Randolph  County.   That  t  e  deed  was  a>;reed  and  intended 
to  be  a  mortgage  to  secure  the  S6,000  note.   That  on  June  1,  1925,  said 
grantors  orally  surrendered  to  aupellee  their  title  and  right  in  80  acres 
of  such,  and  in  consideration  thereof  v/ere  to  be  credited  with  a  payment 
on  said  note  of  $2,750.   That  on  August  21,  1930,  appellee  and  said  ap- 
pellants mutually  agreed  that  the  balance  due  on  the  S6,000  note  was 
$4,495;  that  appellee  should  surrender  tne  said  note  to  the  makers  and 
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release  said  Louis  Kloth  from  all  liability  thereon;  that  Louis  Kloth 
should  surrender  all  of  his  interest  in  such  premises;  that  said  sum  of 
$4,495  was  the  difference  then  due  between  the  £6,000  note  and  the  in- 
terest thereon,  and  the  credit  of  $2, 750 J  and  that  Otto  Kloth  and  Violet 
Kloth,  his  wife,  should  execute  a  note  for  $4,495,  to  order  of  appellee, 
due  in  five  years. 

That  to  secure  the  last  mentioned  note,  it  was  agreed  that  Otto 
Kloth,  and  Violet  Kloth  his  wife,  should  give  appellee  a  deed  to  another 
40  acres  of  land:,  which  he  was  to  hold  with  the  80  acres,  not  previously 
surrendered,  as  security  for  the  note  of  $4,495.  Appellee,  at  the  same 
time,  to  execute  and  deliver  to  said  Otto  Kloth  and  Violet  Kloth  a  bond 
for  deed,  agreeing  to  re-convey  to  them  said  premises ,  if  they  paid  said 
note  and  kept  up  interest  payments  thereon,  and  also  paid  the  taxes  on 
the  lands.  All  of  which  acts,  agreed  to  be  done,  were  alleged  to  have 
been  performed. 

That  on  December  21,  1932,  said  Luis  Kl  th  and  Lulu  Kloth,  his 
wife,  executed  and  delivered  to  appellee  a  quit  claim  deed  of  the  80  acres 
which  had  previously  been  surrendered  to  the  latter. 

It  is  further  alleged  that  no  part  of  the  $4,495  note  was  paid 
to  appellee;  that  certain  interest  was  due  and  unpaid  thereon,  together 
with  taxes  on  the  land;  whereby  the  premises  had  become  forfeited;,  sub- 
ject to  right  of  redemption  by  Otto  Kloth  and  Louis  Kloth. 

That  on  September  9,  1932,  appellee  did  oause  judgment  to  be  con- 
fessed on  said  £4,495  note,  in  the  sum  of  $5,249.70;  that  interest  was 
then  due  thereon  in  the  sum  of  ^?279.70;  that  no  part  thereof  has  been 
paid;  that  said  note  became  merged  in  the  judgment,  and  that  the  mortgages 
stood  as  security  therefor.   The  bill  prayed  for  an  accounting  and  a  find- 
ing as  to  who  was  liable  thereon,  with  an  order  to  such  persons  to  pay 
the  same,  or,  in  default  thereof,  that  the  premises  be  sold  to  satisfy  the 
amount  due. 

Appellants  demurred  to  the  bill.   The  court  overruled  the  demur- 
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rer,  which  appellant  elected  to  stand,  by.   The  case  was  referred  to  a 
Special  faster  in  Chancery  to  take  and  report  the  proofs  and  findings, 
and  upon  the  coming  in  and  confirmation  of  his  report,  the  court  ren- 
dered its  decree. 

The  deoree  found,  among  other  thiqgs,  that  judgment  was  con- 
fessed \ipon  the  $4,495  note;  that  the  total  amount  of  interest  due  on 
said  note,  at  the  time  judgment  was  so  confessed,  amounted  to  $614.88; 
that  Otto  Kloth  and  Violet  Kloth  were  given  credit  on  said  note  in  the 
sum  of  $98.21 ,  leaving  a  total  amount  of  annual  interest  due  and  unpaid 
from  Otto  Kloth  and  Louis  Kloth,  to  appellee,  $516.67,  or  a  total  of 
$629.23  for  interest  and  taxes.   It  also  found  that  the  $6,000  note  was 
credited  with  a  payment  of  $2,750;  that  Louis  Kloth  and  Otto  Kloth  orally 
relinquished  all  title  to  80  acres  of  the  land  conveyed  to  secure  said 
note;  that  appellee  went  into  and  has  since  remained  in  possession,  and 
that  said  defendants  (referring  to  Louis  Kloth  and  Otto  Kloth),  owed 
appellee  the  sum  of  $2,750$  that  appellee  holds  said  lands  as  security, 
and  that  the  defendants  Otto  Kloth  and  Louis  Kloth  have  an  equity  of  re- 
demption therein. 

It  then  orders  and  decrees  that  Otto  Kloth  and  Louis  Kloth  pay 
said  sum  of  $2,750  to  appellee  within  15  days,  or,  in  default,  that  the 
said  premises,  in  which  appellants  orally  relinquished  their  interest, 
be  sold  to  satisfy  said  amount  of  $2,750  and  costs.  Also,  that  Louis 
Kloth,  Otto  Kloth  and  Violet  Kloth  pay  to  appellee,  within  15  de,ys,  said 
sum  of  $629.23,  so  due  for  interest  and  taxes,  and  in  default  of  such 
payment,  that  the  lands  so  conveyed  by  Otto  Kloth  and  Violet  Kloth,  to 
secure  payment  of  the  $4,495,  be  sold  to  satisfy  same  ana  costs. 

Appellants  have  perfected  this  appeal,  and  urge  three  assign- 
ments of  error:   1st,  the  court  erred  in  overruling  their  demurrer;  2nd, 
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the  court  erred  in  finding  a  balance  due  on  the  first  mort  age,  contrary 
to  the  allegations  of  the  bill  of  complaint}  3rd,  that  it  was  error  to 
decree  a  foreclosure  of  the  delinquent  interest  on  the  note  which  had 
merged  in  the  judgment. 

Three  grounds  were  set  up  in  the  special  demurrer;  one  of  which 
was  that  the  bill  is  multifarious. 

The  bill,  while  rather  Inaptly  arawn  and  somewhat  difficult  to 
understand,  we  think,  when  considered  in  its  entirety,  sets  forth  grounds 
which  are  not  distinct  or  disconnected,  but  arise  out  of  the  sane  series 
of  transactions  fro.;  one  course  of  dealing,  and  all  tended  to  one  result. 
In  which  event,  under  the  authority  of  Miller  v.  Hale,  308  111.,  as  stated 
on  page  379,  it  is  not  subject  to  the  objection  of  multifariousness. 

A  further  ground  of  demurrer  was  that  the  bill,  upon  its  face, 
showed  that  the  note  upon  which  the  foreclosure  was  based,  had  been 
merged  in  a  Judgment-   If  such  be  true,  then  under  the  rule  as  declared 
in  Jocelyn  v.  White,  201  111.,  p.  16,  the  ground  was  well  assigned.   We 
think,  however,  that  a  fair  construction  of  the  bill  is  that  the  fore- 
closure is  grounded  upon  the  judgment,  and  not  upon  the  note  on  which 
it  was  predicated. 

Another  ground  of  demurrer  was  assigned,  but  inasmuch  as  ap- 
pellants have  not  argued  same,  it  will  be  regarded  as  waived.   Melton 
v.  Rittenhouse,  111  111.  App.,  30.     Pearce  et  al.  v.  Miller,  201  111., 
188. 

In  our  opinion  the  Chancellor  did  not  err  in  overruling  the 
demurrer. 

The  second  assignment  of  error  is  that  the  court  erred  in  finding 
a  balance  due  on  the  first  mortgage,  contrary  to  the  allegations  of  the 
bill. 

As  previously  observed,  the  bill  alleged  that  on  August  21,  1930, 
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appellee  and  Otto  Kloth  ~nd  Louis  Kloth  mutually  agreed  that  $3,750 
should  be  credited  on  the  $6,000  note,  in  consideration  of  an  oral  sur- 
render;, by  appellants  to  appellee,  of  their  interest  in  80  acres  of  the 
mortgaged  lands;  that  the  balance  remaining  was  $4,495;  that  appellee 
should  take  therefor  a  new  note  from  Otto  Kloth  and  Violet  Kloth,  they 
to  exeoute  to  him  a  deed  for  another  40  acres  of  land,  which,  together 
with  the  remaining  80  acres,  originally  conveyed,  should  be  hie  security 
for  the  new  note;  that  the  $6,000  note  should  be  surrendered.,  and  Louis 
Kloth  released  from  all  liability  on  the  latter  note.  All  of  which  was 
alleged  to  have  been  done,  and  which  constituted  a  settlement  and  satis- 
faction of  the  $6,000  note,  by  -hich  the  obligation  was  discharged  and 
another  substituted  in  its  stead,  and  which  relinquished  all  rights  under 
the  mortgage  given  to  secure  the  #6,000  note.  The  settled  rule  of  law 
is  that  the  debt  is  the  principal  thing,  and  when  it  is  paid,  the  mort- 
gage, which  is  but  an  incident,  or  accessory  to  it,  is  extinguished. 
Ventres  et  al.  v.  Cobb  et  al.,  105  111.,  p.  41.  Redmond  et  al.  v. 
Packenham  et  al.,  66  111.,  434.   41  Corpus  Juris,  785,  Sec.  886. 

The  bill  alleging  that  the  first  mortgage  being  satisfied  by 
the  payment  of  the  debt,  as  represented  by  the  note  which  it  was  given  to 
secure,  the  court  was  without  power  to  decree  anything  due  thereunder;  it 
being  the  established  rule  that  the  aeoree  can  award  no  relief  unless 
based  upon  a  sufficient  allegation  of  the  bill.  Hawley  et  al.  v.  Hawley, 
187  111.,  351.   Parker  et  al.  v..  Shannon,  114  111.,  192* 

Here  the  bill,  by  its  terms,  set  forth  facts  which  showed  that 
the  first  mortgage  was  satisfied;  yst  the  decree  proceeded  to  find  |2,750 
due  thereunder,  and  ordered  appellants  Otto  Kloth  and  Louis  Kloth  to  pay 
same.   Not  only  was  there  no  allegation  in  the  bill  upon  which  to  base 
such  finding,  but  it  was  contrary  to  its  averments,  and  wholly  unwarranted. 
Moreover,  Louis  Kloth  was,  according  to  the  charge  of  the  bill,  completely 
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released  by  appellee  from  any  liability  under  the  debt  secured  by  the 
first  mortgage,  and  absolved  from  any  obligation  to  pay  it;  and  the  di- 
rection of  the  court  that  he  do  so,  was  inconsistent  with  the  allegations 
of  the  bill,  3,nd  erroneous. 

Another  assignment  of  error  was  made,  but  appellants  have  not  ar- 
gued same;  hence  it  will  be  regarded  as  waived*  Melton  v.  Rittenhouse 
and  Pearce  et  al.  v.  Miller,  supra. 

For  the  errors  indicated,  the  decree  is  reversed,,  and  the  cause 
is  remanded. 

Reversed  and  remanded. 
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D.  .Bates,  SPuperintendant  of  tanking 
of  the  State  of  Iowa, Receiver  of  the 
First  Iowa  State  Trust  and  Savings 
Bank:  of  Burlington,  Iowa, 

Plaintiff  and  Appellant. 
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Board  of  Education  of  Frankfort 
Community  Consolidated  School  District 
Ho.  68, County  of  Franklin  et  al. 

Defendants  and  Appellee  s 

J&irphy  J. 

Plaintiff  and  appellant, Superintendent  of  Banking 

of  the  State  of  Iowa, Receiver  of  the  First  Iowa  State  Trust 
and  Savings  Bank  of  Eurlington,  Iowa  instituted  an  action 
in  assumpsit  in  the  cirEuit  court  of  Franklin  County  against 
the  Board  of  Education  of  Frankfort  Community  Consolidated 
School  District  Ho. 68  and  Frankfort  Community  Consolidated 
District  Ho«  68  and  five  common  school  districts  numbered 
71. 7a. 74.81  and  82  respectively  of  Franklin  County,  to  re- 
cover upon  a  certain  school  order  which  was  issued  by  the 
consolidated  district  august  16,1922. 

The  consolidated  district  filed  a  general  and  special 
demurrer  to  the  second, third  and  fourth  amended  counts  and 
the  common  school  districts  fileu  a  joint  and  several  general 
and  special  demurrer  to  the  same  counts.  Eoth  demurrers  were 
sustained  and  appellant  electing  to  stand  on  said  counts  a 
judgment  that  he  take  nothing  by  his  writ  was  entered  and 
this  appeal  followed. 

By  the  second  amended  count  it  is  alleged  that  on 
.august  16,1922  said  consolidated  district  was  indebted  to  the 
Metropolitan  Supply  Co. for  tables, chairs, blackboards  and  other 
merchandise  which  indebtedness  was  evidenced  by  four  school 
orders  before  then  issued  by  the  consolidates  uistrict  and 
that  for  the  purpose  of  paying  the  outstanding  orders  the 
consolidated  district  issued  this  coder  payable  to  the  Met- 
ropolitan Supply  Co  for  v2ol0. 
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It  is  farther  averred  that  after  the  issuance  of 

the  order  and  pursuant  to  certain  proceedings  five  3eperate 
territories  were  detached  from  the  consolidated  district  end 
organized  into  five  common  school  districts, defendants  herein, 

and  that  such  newly  created  districts  are  now  operating  as 
school  districts; that  after  detaching  said  districts  no  action 
was  taken  by  the  school  trustees  towards  causing  an  appraisal 
and  division  to  be  made  of  the  property  o  ned  by  the  consol- 
idated district  and  that  none  of  said  property  was  divided 
between  the  newly  created  districts;  that  the  County  Superin- 
tendent of  Schools  of  Franklin  County  had  not  subsequent  to 
the  detachment  proceedings  odered  the  consolidated  district 
to  pay  its  outstanding  obligations  and  to  divide  its  property 
and  that  said  order  had  not  been  paid  by  any  of  the  defendants. 
The  third  amended  count  is  in  substance  the  same  as 
the  second, except  that  it  is  alleged  that  said  Oder  was  at 
the  time  of  the  creation  of  the  new  districts  a  legal  out- 
standing obligation  of  the  consolidated  district  with  suf- 
ficent  levies  made  to  pay  it.  The  fourth  is  the  same  as  the 
second  except  that  it  is  alleged  that  the  common  school  dis- 
tricts are  defacto  districts  and  that  the  consolidated 
district  had  nevar   been  discontinued  or  dissolved  but  is 
in  existence  with  two  of  the  original  seven  district  yet 
remaining. 

The  detachment  of  the  five  territories  from  the  con- 
solidated district  and  the  organization  of  the  five  new  common 
school  districts  out  of  such  territory  would  not  in  itself 
make  the  nev.  districts  liable  for  the  outstanding  debts  of 
the  consolidated  district.  School  Directors  v  Miller  49  111. 

494. 

After  the  detachment  proceedings  it  was  the  duty  of 

the  school  trustees  to  proceed  under  sections  64  and  o5  of 
the  General  School  Act  and  cause  the  property  of  the  con- 
solidated district  to  be  appraised  and  apportioned,  IZeteham 
v  Board  of  Ldueation  324  111.214,  and  until  this  was  done 
and  some  of  the  property  of  the  consolidated  district  re- 
ceived by  the  new  districts  there  could  not  be  any  liability 
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resting  upon  the  ne\.  districts  to  pay  the  debts  of  the  con- 
solidated district-  School  Directors  v  filler  supra;  Rogers 
v  People  68  111.  154;  Hall  v  School  Directors  26   111.  App.508. 

There  is  an  allegation  in  each  count  that  no  appraisal 
or  apportionment  of  the  property  was  made  and  since  none   of 
the  counts  alleged  fects  of  an  express  or  implied  promise  on 
the  part  of  the  new  districts  to  pay  the  order  the  court  did 
not  err  is  sustaining  the  demurrer  of  all  of  the  common  school 
districts  to  each  of  the  amended  counts . 

Appellant  sues  as  the  assignee  of  the  Metropolitan 
Supply  Co.  The  only  contract  of  transfer  of  the  order  from 
the  oupply  Co.  to  appellant  is  that  d>f  a  blank  indorsement 
upon  the  hack  of  the  order.  Such  indorsement  was  sufficient 
to  vest  title  in  the  appfcllant.  He we 11  v  School  Directors  08 
111.514.  The  order  was  in  the  form  prescribed  by  ,eetion  124 
of  the  General  School  Act  and  was  drawn  in  compliance  there- 
with. It  was  not  a  negotiable  instrument,  Hewell  v  School 
Directors  supra; Morrison  v  Austin  State  Bank  213  111.472, 
and  to  entitle  appellant  as  assignee   to  maintain  this  suit 
in  his  own  name  it  was  incumbent  upon  him  to  so  shape  his 
pleadings  as  to  bring  himself  with  the  requirements  Sf  Section 
18  Chapt.llC  Cahill3  Statutes  1931,1907  Practise  Act. 

One  of  the  provisions  of  said  section  18  is  that  the 
assignee  shall  by  his  pleading  on  oath  allege  that  he  is  the 
actual  bona  fide  owner  thereof  and  set  forth  how  and  when  he 
aaquired  title. The  allegation  is  "That  afterwards  on,towit, 
the  loth  day  of  /jugust  A. D.  1922   the  First  Iowa  State  Trust 
and  Savings  Bank  acquired  title  said  order  Ho. 63  issued  by 
said  Board  of  Education  of  Frankfort  Community  Consolidated 
School  District  So.  68,  having  acquired  title  to  said  school 
order  So  69  by  assignment  of  the  same  by  the  Metropolitan 
Supply  Company  for  a  valuable  consideration,  and the  plaintiff 
is  the  actaal  bona  fide  owner  of  said  order  by  said  assignment". 

In  Allis-Chalmers  Manf.Co.v  Chicago  297  111.444,456 

the  court  said,  !A  declaration  in  a  suit  by  an  assignee  of  a 

chose  in  action  does  not  state  a  cause  of  action  in  favor  of 
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Violet  Ann  Le'*is,  Administratrix 
ol  tiie  Lstatt  of  Benjauin  I  .Levis, 
Deceased. 

Appellee. 

VS 

Illinois  Terminal  Company, a 

Corporation. 

Appellant. 
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appeal  from  the 
circuit  court  of 
iadison  Count:  . 


-iurphy  J. 

This  salt  Has  instituted  in  the  circuit  court  of 
2&i&ison  County  by  Violet  Ann  Lewis,/,aaiiiiistratr;bi  of  the 
Estate, Of  Benjamin  F. Lewis  deceases,  hereinafter  referred, 
to  as  appellee,  against  the  Illinois  3?raetion  Co.  herein- 
after referred  to  as  appellant,  to  recover  damages  for  the 
death  of  appellee's  intestate,  which  death  was  the  result 
of  injuries  sustained  when  the  trick  driven  by  decta^ea 
collided  with  appellant's  interurban  electric  car  at  the 
intersection  of  appellant 's  traeu  an<   ehwars  Street  in 
the  City  of  Idv.ardsville. 

The  declaration  upon  which  the  case  was  triea 
consisted  of  four  counts.  The  first  charged  general  neg- 
ligence in  the  aanr  jement  and  operation  of  the  electric 
car, the  second  that  the  c<  r  mas  driven  at  s  speed  greater 
than  was  reasonable  and  proper  having  regard  to  the  traffic 
and  use  of  the  way,  We  tuird  that  it  was  driven  at  v.  Bpe 
greater  than  was  reasonable  and  proper  and  sj  to  endon^  er 
the  life5linb  i;nd  property  of  persona  ana  the  fourth  that 
no  bell  or  .thistle  was  seamed  contrary  to  the  statute. 
All  oaonta  alleged  due  care  on   the  part  of  the  deceased. 
Defendant  filed  u  general  issue  plea  and  upon  trial  the 
jiry  found  the  issues  for  appellee  and  assessed  her  a 
at  ,  ,auO.  Motion  for  nee  trial  was  oven   -         sent 

entered  on  the  verdict. 

On  this  appeal  appellant  seeks  reversal  of  that 
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judgment  and  urges  among  uthr  grounds  that  appellee  aid 
not  prove  that  aeoeased  was  in  the  exercise  of  due  care  bnd 
caution  for  his  own  safety* 

Sohwarz  street  extends  east  and  west  and  the 
electric  railroad  runs  in  a  general  northerly  and  southerly 
direction, intersecting  the  street  at  approximately  a  right 
angle.  The  land  west  of  the  right-of-way  ana  south  of  Sohwarz 
otreet  was  low, swampy  and  used  principally  <  is  a  dump  ground* 
The  traveled  portion  of  Sohwarz  Street  was  lower  than  the 
suface  of  the  road- tea.  At  a  point  6  feet  west  of  the  west 
end  oi  the  ties  under  the  rails  the  street  was  eight  tenths 
of  a  foot  lower  than  the  railroad  rails,  at  21  feet  three 
and  a  half  feet  lower, at  69  feet,  six.  ana  ;  half  feet,  at 
9<o   feet  mten  and  one  half  feet  and  from  the  last  point  west 
for  a  distance  of  tvvG  hundred  feet  froa  the  ties  the  street 
was  practically  level. 

In  Schwara  Street  and  on  the  south  side  cf  the 
traveled  part  of  it  there  was  a  sign  board, owned  by  a  private 
party  ana  erected  with  the  consent  of  the  city  officials. 
This  board  was  12  feet  high  25feet  long  supported  on  tnree 
posts  with  three  brace  posts  and  extended  parallel  with 
Schwars  street*  The  distance  from  the  railroad  trac2<  to 
the  east  end  of  the  sign  beard  was  variously  estimated 
froa  12  to  thirty  feet  but  .he  overwhelming  wei  lit  oi"  the 
evidence  fixes  it  at  twenty  to  thirty  feet. 

Ihe   railroad  ran  in  a  straight  line  south  of  the 
crossing  for  a  distance  of  760  feet. At  a  point  about  450 
feet  south  of  the  crossing  the  railroad  crossed  a  saall 
ravine  on  a  trestle  which  was  100  feet  laag  and  15  to  20 
feet  above  the  lowest  ground. 

This  accident  oceured  v. bout  2  P.M.July  iE,19ol. 
The  car  was  approaching  the  crossing  froa  tin-  south  and 
deceased  driving  e  saail  truck  was  coming  from  the  »est« 

Dewey  lew is, brother  of  deceased,  the  only  eye  , 
witness  who  testified  for  the  appellee,  says  fciu  fc  the 
aeceased  was  driving  the  truefc     be  ..as  riding  teside  him, 
that  they  started  from  their  aether  home  about  three  block: 
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distant  from  the  crossing,  that  the,,  entered  Schwarz  street 
two  block  we  at  ana  drove  towara  the  crossing  at  about  15 
aiiles  per  hour*when  about  175  feet  west  of  the  crossing 
they  slowed  down  tnd  ueceaseu  looked  both  ways,  that  he 
did  the  same  thing  but  didn't  see  anything  ,that  when  about 
thirty  feet  from  the  crossing  deceased  stopped  the  truck 
from  one  to  two  minutes  and  looked  both  ways*  itnes^  says 
he  listened  and  looked  to  the  north  and  did  not  see  anything 
and  looked  to  the  south  Mid  could  not  see  an/thing  on  account 
of  the  shrubbery,  bushes  and  bill  board,  that  the  bill  bo^rd 
was  on  their  right, that  their-  was  bushes"all  around  there"' 
between  the  bill  board  ana  the  track, that  the  deceased 
started  the  truck  up  the  grade  running  it  in  low  gear  at 
seven  or  eight  miles  per  hour, that  they  did  not  stop  any 
more  before  the  collision, that  the  car  was  10  „r  1£  feet 
away  when  he  first  saw  it  taa.   that  deceased  then  turned  the  t 
truck  to  the  north  to  avoid  the  collision  but  that  it  was  too 
late  and  that  the  car  struck  the  truck  on  the  right  front. 

Both  parties  concede  thct  the  bill  board  did  ob- 
struct the  view  south  from  Schwarz  street, to  any  one  standing 
or  riding  opposite  it.  The  evidence  is  conflicting  as  to  the 
height  and  density  of  the  brush, weeds  and  undergrowth  south 
of  the  street  and  west  of  the  bill  board  but  from  the  bill 
board  east  to  the  tracks, a  distance  of  ao  to  30  feet,  the 
testimony  of  the  witnesses  corroborated  by  the  photographic 
exhibits, taken  within  two  hours  after  the  accident, show  that 
for  this  space  there  was  no  obstruction  to  the  view  looking 
south  along  the  railroad  tracks  for  a  distance  oi  five  or 
six  hundred  feet, except  as  to  sach  as  would  be  furnished  by 
a  couple  of  telephone  poles  and  a  small  bush  or  elm  standing 
on  the  low  ground  some  distance  from  the  railroad  track. 

There  is  a  conflict  in  the  evidence  as  to  the  speed 
of  appellant's  car  and  as  to  whether  the  whistle  blew  before 
reaching  the  crossing.  All  of  appellant's  witnesses,  who 
testified  on  the  subject  said  that  the  whistle  was  blown 
while  appellees  witnesses  testified  that  they  did  not  hear 
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a  bell  or  whistle.  Some  of  the  witnesses  testifying  for 
appellant  who  were  two  or  three  blocks  from  the  crossing 
at  tht  time  of  the  accident, testified,  that  they  heard  the 
ear  as  it  crossed  the  trestle  south  of  the  crossing. 

..hen  the  deceased  drove   the  tr.^ck  from  behind 
the  bill  board,  which  the  testimony  shows  is  20  to  60   feet 
west  of  the  tracks, he  could  have  looked  in  the  direction 
from  which  the  car  was  approaching  for  at  least  700  feet 
and  going  up  the  grade  oxi   to  the  crossing  at  u   speed  of 
seven  or  eight  miles  per  hour  he  could  have  easily  stopped 
the  truck  before  reaching  the  track  ana  avoided  the  col- 
lision. The  evidence  that  the  deceased  stopped  the  truck 
near  the  bill  board  and  at  a  place  where  he  should  have 
known  his  view  would  be  obstructed  by  the  board  cannot  be 
given  weight  in  determing  whether  he  exercised  due  care 
for  the  law  does  not  tolerate  the  a L surdity  of  allowing  a 
person  to  testify  that  he  looked  at  a  point  where  he 
ioaew  his  vision  would  be  obstructed. 

In  Grecnwald  v  23. &  0.  r.R.Co.  2>6Z   111. 627, the  court 
said,!,The  rule  has  long  t>een   settled  in  this  State  that  it 
is  the  duty  of  persons  about  to  cross  a  railroad  track  to 
look  about  them  and  see  if  there  is  danger,  and  not  to  go 
recklessly  upon  the  track  but  to  take  proper  precaution 
to  avoid  accident.  It  is  generally  recognized  that  railroad 
crossings  are  dangerous  places,  and  one  crossing  the  same 
must  approach  the  track  with  the  amount  of  care  eomxaensuiiEte 
with  the  known  danger,  and  when  a  traveler  on  a  public 
highway  fails  to  use  ordinary  precaution  while  driving  over 
a  railroad  crossing,  the  general  knowledge  and  experience  of 
mankind  condemns  such  conduct  as  negligence.' 

Since  this  case  was  submitted  on   oral  argument 
the  jupreme  Court  has  filed  an  opinion  in  the  case   of 
Provenzano  v  I.e. R.R.Co  357  111.192  the  facts  of  which  are 
similar  to  the  fi.cts  of  this  ease.  The  plaintiff  in  the 
Provenzano  case  was  driving  a  truck  up  a  grade  toward  the 
railroad  crossing, that  when  he  was  40  to  5u  feet  fxora 
the  crossing  he  stopped  and  looked  that  he  then  proceeded 
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in  lov.  speeu  una  then  changed  to  second  .,peed  and  looked  again 
when  he  was  about  *iu  or  ~5  feet  Croa  the  crossing  and  savj 
nothing;  that  he  did  not  look  again  until  the  train  was  upon 
him.  It  also  appeared  that  frou  the  point  -..here  he  last 
looked  the  view  Has  unobstructed  for  9uu  to  a  1000  feet* 
,he  ocurt  reversed  &  judgiaent  for  the  plaintiff  Mid  in  the 
opinion  said  "Plaintiffs  own  evidence  not  only  faila  to  estab- 
lish aue  care  on  his  part,  but  it  affirmatively  shows  him 
to  have  been  guilty  of  contributory  negligences 

e  find  ths     lellee  has  not  provenn  that 
deoeaoea  was  in  Ihe  exercise  of  due  care  and  caution  for 
his  own  safety  and  that  the  court  erred  in  not  directing  a 
verdict  for  appellant* 

Other  errors  are  assigned  hat  the  view  we  take 
on  this  matter  stakes  it  unnecessary  for  us  to  consider 
the  cxner  points. 

For  the  reasons  assigned  the  judgment  is  reversed., 
with  a  finding  of  fact  that  dece  ased  was  not  at  end  before 
the  sitae  of  the  accident  in  question  in  the  exercise  of  due 
care  and  caution  for  his  o\m   safety* 

Ju&ament  reversed. 
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